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Chief Justice Barbara Pariente:
A Woman of Talent, Diligence and Energy
by Jack Shaw1

It takes only
a moment in Chief
Justice Pariente’s
presence to appre-
ciate her nearly-
unbounded energy
and enthusiasm.
In reviewing her
credentials, one
sees even sooner
that she is a per-
son of enormous

talent, who has worked hard and re-
mains very involved in her commu-
nity.

Though she claims not to be an
outdoorsman, she loves the outdoors,
and enjoys biking, walking, and
kayaking–what she calls the “safe
sports”. She also enjoys photography,
travel, movies, and reading. Although
she has found she has less time for
these interests than she used to, she
has still managed to recently read bi-

ographies of John Marshall and John
Adams, and recommends “Reading
Lolita in Tehran”, an account of
teaching young women in a culture
that discourages it.

Born in New York City on Christ-
mas Eve, 1948, Chief Justice Pariente
attended public schools in New York
through the fourth grade. Her fam-
ily then moved “across the bridge” to
New Jersey, where she continued toChief Justice

Pariente

by John G. Crabtree

My theme for the
Appellate Practice
Section this year
is focus—a focus
on who we are and
what we do. Our
website says that
the Section “is a
1400-person orga-
nization devoted
to promoting ex-

cellence in Florida’s state and federal
appellate courts.” So, in the last edi-
tion of the Record, I asked who the
1400-person “we” is? That is a ques-
tion the Section’s email survey
should soon answer. This Message is
directed to what we do, because some
members do not realize, and thus
cannot take advantage of, the
breadth of the Section’s activities and

the opportunities the Section pro-
vides its members.

The Appellate Practice Section op-
erates through a variety of commit-
tees, and those committees serve the
Section and the general Bar in the
following ways:

— The Publications Committee
is responsible for The Record, The
Florida Appellate Practice Guide,
and the Section’s numerous appellate
practice articles for the Florida Bar
Journal. If you are reading now, you
know what The Record is, but you
may not be aware that the past edi-
tions of The Record are available on
the Section’s website at
www. f labarappel late.org /asp /
record.asp.

The Florida Appellate Practice

Guide brings together a collection of
articles, information and local rules
concerning Florida’s state and fed-
eral appellate courts, along with a
complete listing of Section member-
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attend public school until her gradu-
ation in 1966.

Her father worked in sales, as a
food broker specializing in cocoa, and
in business with her grandfather. He
was also a voracious reader, reading
the New York Times from cover to
cover on a daily basis. Her mother,
who had worked in various adminis-
trative and secretarial positions, de-
cided to assume the role of full-time
homemaker when Chief Justice
Pariente was born—but as a harbin-
ger of her daughter’s life, also did ex-
tensive volunteer work. Both her par-
ents were “children of the
depression” and of the World War II
era. She has one younger sister, and
an uncle, a prominent antitrust law-

MESSAGE FROM THE CHAIR
from page 1

state and federal appellate courts.
— The Pro Se Handbook Com-

mittee is a project headed by Tom
Hall, Clerk of the Supreme Court of
Florida and Chair-Elect of this Sec-
tion. When released, the Handbook
will provide fundamental appellate
guidance to lay litigants and be the
product of over twenty skilled appel-
late lawyers.

— The Mentor Committee
serves as a conduit between appel-
late lawyers who are very experi-
enced (and willing to give of their
time) and lawyers who are relatively
inexperienced in the appellate arena.
Those seeking guidance in an
appeal need only contact the
committee chair, Jack Shaw
(jack@moteslaw.com), and the chair
will assign them a mentor—usually
one who has handled appellate work
in the same, discrete substantive
area as their case.

— Unlike most committees, the
Website Committee’s product,
www.flabarappellate.org, is always
readily available for all to see. It is
not only a dynamic resource; it is a
living statement of what the Section
is and does. Members should visit it
regularly to stay current on the
Section’s activities.

— The Programs Committee is
well-loved, for it is the force behind
the Section’s annual Dessert Recep-
tion at the Bar’s June meeting. It is
also responsible for the outstanding

Discussions with the Supreme Court
of Florida and our triennial Section
retreats.

— The Outreach Committee is
the public relations arm of Florida’s
appellate bar. The committee is cur-
rently producing “Who’s Your Appel-
late: A User’s Guide”—a series of ar-
ticles for trial lawyers that will be
published in the Florida Bar Journal
and various sections’ publications,
depending on the nature and scope
of the article.

— The Legislative Committee
operates on an ad hoc basis. It exists
to present the Section’s positions on
legislation that would, if enacted,
impact appellate practice in Florida.

— The Leadership Committee
is reevaluating the Section’s leader-
ship structure, to see if the Section
can improve that structure to ensure
that new members will continue to
become involved in guiding the
Section’s activities and operations.

While many members take advan-
tage of one or two of the Section’s ser-
vices, too few realize the full benefits
of our organization and what we do.
This summary of Section committees
and projects gives only an abbreviated
version of the variety of opportunities
and services available to our Section
members.  Since we are always look-
ing for new leadership, I also hope
that—if you have not already done
so—you will consider becoming ac-
tively involved in the Section.

ship. It is an invaluable resource.
As for the articles we publish

through the Florida Bar Journal, the
Section selects articles based on their
benefit to appellate specialists. How-
ever, those articles are also selected
based on their value to those trial
lawyers who occasionally handle
their own appeals.

— Every year, the CLE Commit-
tee provides Section members and
the Bar at large three to five semi-
nars. Those include popular pro-
grams like the Annual Appellate Cer-
tification Review Course and the
semiannual Hot Topics program. Our
programs co-sponsored with other
sections include presentations aimed
at trial lawyers, worker’s compensa-
tion lawyers, family lawyers and fed-
eral court litigators. The Section also
sponsors a telephone seminar series
to meet, in a convenient forum, the
needs of appellate lawyers who prac-
tice at intermediate or advanced lev-
els. And, every other year, the CLE
Committee sponsors the Appellate
Practice Workshop at Stetson Uni-
versity.

— The Pro Bono Committee en-
courages and enables members of the
Section to give their time and talents
to those individuals who would oth-
erwise be unrepresented in Florida’s
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yer who served in the Eisenhower ad-
ministration and authored a text on
antitrust law.

Chief Justice Pariente was the
first in her family to go to college.
Like most things in her life, she did
it with flair. She graduated in 1970
with highest honors from Boston
University, majoring in communica-
tions. During the summers, she
worked as a secretary. Her intended
career as a journalist became side-
tracked, however, when she worked
on a documentary about Harvard
Legal Services. Her feeling that she
had an obligation to make a differ-
ence, fueled in part by the optimism
of the Kennedy years and the Civil
Rights movement challenges, and
her desire to empower people made
legal services very appealing to her.

Acting on that desire, she worked
for a summer at New York Legal Ser-

vices. There, she quickly recognized
that the system did not work well for
children of divorce. Nor did it work
well in other areas where dysfunc-
tional families were the root causes.
This recognition was later reinforced
and expanded into the areas of de-
pendency, delinquency, and child sup-
port while she served on the Fourth
District Court of Appeal.

Her experiences at New York Le-
gal Services with the new, no-fault di-
vorce law triggered her desire to
work in the area of legal services for
the poor. She attended George Wash-
ington University Law School, where
she also spent time working at vari-
ous clinics and in the District of Co-
lumbia Public Defender’s office. She
graduated fifth in her class in 1973,
with highest honors, and was in-
ducted into the Order of the Coif.

After graduating from law school,
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Court’s Chief Justice.
In her tenure on the Supreme

Court, she has served as chair of the
Court’s Steering Committee on Fami-
lies and Children in the Courts, as a
member of the Florida Bar Commis-
sion on the Needs of Children, and on
the Governor’s Advisory Committee
on Character Education. She has also
served as liaison to the Court’s Task
Force on Treatment-Based Drug
Courts, and is a member of the Ac-
cess to Justice Task Force, and faculty
member of the Court’s Justice Teach-
ing Institute. She was appointed to
the ABA Coalition for Justice. She
has also acted as a mentor to stu-
dents in Take Stock in Children.

Among the differences Chief Jus-
tice Pariente has noticed between
serving on the Fourth District Court
of Appeal and serving on the Florida
Supreme Court, she notes the differ-
ent dynamics of an en banc court of
seven Justices rather than three
judges, and the fact that the district
courts of appeal tend to get a broader
spectrum of cases, while the Supreme
Court may, for instance, only get one
dissolution of marriage case each
year. On the other hand, the Supreme
Court, she says, feels a responsibil-
ity to write an opinion in every case,
which can be an enormous expendi-
ture of time. Additionally, there is the
ongoing issue of jurisdiction in every
case—which occasionally surprises
an advocate at oral argument, who
may have thought that the jurisdic-
tional question was already an-
swered and is, accordingly, insuffi-
ciently prepared to address it. Also,
Justices of the Florida Supreme
Court have an enormous breadth of

responsibilities beyond just deciding
cases. Those include responsibility
for the administration of the court
system, the various rules committees
of the Florida Bar, lawyer discipline,
and numerous speaking engage-
ments.

She observes that disciplinary
problems are most often the result of
lawyers either taking on cases in ar-
eas with which they are unfamiliar,
then wishing the case would “go
away”, or not communicating timely
and forthrightly with their clients,
especially over adverse develop-
ments in the case.

Pointing out that this is “an excit-
ing time to be in the justice system”
in light of the challenges of Revision
Seven, Chief Justice Pariente also
notes that technology is “critical” to
helping courts handle their
workloads efficiently and smoothly.
She feels that the court system is
behind the curve, but catching up, in
its efforts to achieve an effective e-
filing and document management
system, noting that when the Second
District Court of Appeal had to close
down its Lakeland offices due to as-
bestos problems, they were able to
transfer their entire records elec-
tronically in a matter of hours. The
challenge the courts face, she says, is
to create a system that works effi-
ciently for both the courts and the
practitioners, while at the same time
including appropriate safeguards for
privacy concerns.

Chief Justice Pariente states that,
overall, the great majority of lawyers
appearing before the Court are
wholly professional and of great as-
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she moved to Fort Lauderdale in
1973 for a two year clerkship with
U.S. District Judge Norman C.
Roettger of the Southern District of
Florida. That experience gave her the
opportunity to watch trials involving
some truly excellent lawyers, and to
learn, first hand, how a trial was con-
ducted by truly professional advo-
cates.

Although Chief Justice Pariente
still wanted to specialize in legal ser-
vices for the poor, she felt she, first,
needed further trial experience. Af-
ter researching the firms in the West
Palm Beach area that would fit her
needs, she selected Cone, Wagner,
Nugent from among the offers she
had. She joined that firm in 1975, and
became a partner just two years later
in 1977. In keeping with the firm’s
tradition of community involvement,
she quickly became active in the
Palm Beach County Bar. It was there
that she met a senior litigator and oc-
casional mentor, Fred Hazouri. He
eventually became her husband, and
also became a judge at the Fourth
District Court of Appeal.

In 1983, she and a partner formed
their own law firm, Pariente & Silber,
P.A., where she continued to special-
ize in civil litigation, largely on behalf
of plaintiffs in personal injury and
product liability cases. She also
worked in crop damage litigation,
representing both commercial inter-
ests and individuals.

While in private practice, she be-
came Board Certified as a Civil Trial
Lawyer both by the Florida Bar and
by the National Board of Trial Advo-
cacy, and attained an AV rating by
Martindale-Hubbel. She also served
on the 15th Circuit Grievance Com-
mittee and the 15th Circuit Judicial
Nominating Commission, as well as
on the Florida Bar’s Civil Rules Com-
mittee. She is a founding member
and master of the Palm Beach
County Chapter of the American
Inns of Court, and long time member
of the Board of Directors of the Legal
Aid Society of Palm Beach County.

Chief Justice Pariente was ap-
pointed to the Fourth District Court
of Appeal in September 1993. Just
four years later, she was appointed to
the Supreme Court of Florida on De-
cember 10, 1997, becoming, at that
time, only the second woman ever
appointed to that Court. And on July
2, 2004, she was sworn in as the

continued next page
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sistance to the Court. In some cases,
however, lawyers are not as prepared
as they should be, especially on the
issue of jurisdiction; and do not fully
appreciate the key role of answering
questions from the bench, rather
than simply giving prepared re-
marks. She also notes that amicus
curiae briefs are too often little more
than “me, too” efforts, which do not
aid the Court. She notes that amicus
briefs are supposed to give the Court
a different perspective on the issues
presented by the case, or to assist the
Court in learning how other courts
around the country have dealt with
the same issues.

Chief Justice Pariente’s many
awards and recognitions include the
Florida Bar Committee on
Professionalism’s 2004 William M.
Hoeveler Judicial Professionalism
Award, the Family Law Section’s
2004 Visionary Award, the Jewish

Museum of Florida’s 2002 Breaking
the Glass Ceiling Award, the 2001
Florida Association of Women Law-
yers’ Award for her lifelong dedica-
tion to the success of women in the
law, the Florida Council on Crime
and Delinquency’s 2000 Distin-
guished Judicial Service Award, and
the 1998 ABA Law Day Speech
Award.

Her many publications include a
contribution to Women Trial Law-
yers: How They Succeed in Practice
and in the Courtroom, Teaching
Them a Lesson 77 Fla. B.J. 6 (June
2003), and A Profession for the New
Millenium: Restoring Public Trust
and Confidence in Our System of Jus-
tice 74 Fla. B.J. 50 (Jan. 2000).

Among her many roles, Chief Jus-
tice Pariente perceives a respons-
ibility to improve legal education
through special emphasis on practi-
cal training, so that new law school
graduates will be better prepared for
some of the practical aspects of the
practice that more traditional,
theory-based law school instruction

doesn’t spend much time teaching. In
Chief Justice Pariente’s days as a re-
cent graduate, there were few women
in private practice, and none on the
bench. She saw some of the stereo-
typical thinking of the time, includ-
ing the assumption that she was Al
Cone’s secretary, rather than a law-
yer working with him. She was told
to wear her hair back, rather than
down, in trial, so that any women on
the jury would feel less threatened by
her.

She firmly believes in the
mentoring process for teaching
young lawyers the profession. She
notes that many larger firms have
either formal or informal mentoring
programs; but that it is difficult for a
small firm to do so, and when recent
law school graduates “hang out their
own shingle” there may no mentoring
resources available to them. She, her-
self, had no formal mentors, though
the Cone, Wagner firm had an excel-
lent informal system. Through that
informal system, she was also able to
connect with some other young
women lawyers, including former
Florida Supreme Court Justice and
now-Eleventh Circuit Court of Ap-
peals Judge Rosemary Barkett.

Today, Chief Justice Pariente has
three grown children and six grand-
children. Her daughter, following in
her grandmother’s footsteps, is a full-
time mother of five. Both of Chief
Justice Pariente’s sons, however,
have followed the path of their
mother, pursuing law careers. Her
elder son is a commercial litigator in
Miami. Her younger son is in his sec-
ond year of law school at the Univer-
sity of Florida, after graduating from
Tufts University in 1999, and then
working for a congresswoman.

If talent, enthusiasm, and bound-
less energy are the attributes of a
Chief Justice, Florida is indeed for-
tunate to have Barbara Pariente
holding that office.

Endnotes
1 Jack Shaw is a shareholder in the Orlando
office of Motes, Shaw, Sears, Sturgess & Will-
iams, P.A. A former member of the Florida Bar
Appellate Court Rules Committee and former
Chair of the Amicus Curiae Committee of the
Florida Defense Lawyers Association, he is
currently a member of the Appellate Practice
Section the Executive Council, as well as serv-
ing on various Section committees, and of the
Board of Directors of the Florida Defense Law-
yers Association. He concentrates his practice
in the area of appeals.
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Your Help Is
Needed!

The Florida Bar Young
Lawyers Division in

Cooperation with the
ABA and FEMA

sponsors a pro bono legal hotline for victims of
the hurricanes which have effected almost

every section of the state.  Staff members at
The Florida Bar complete intake forms, which

are then faxed to volunteer lawyers who call the
victims and offer legal advice.  If any members

of the Appellate Practice Section have
experience in landlord/tenant, insurance or

employment law and would like to volunteer,
please send an email with your fax number and
the legal area(s) in which you feel comfortable

offering advice to: Austin Newberry at
anewberry@flabar.org.
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Review of Non-Final Orders
by Jack R. Reiter1

A. Introduction
Non-final orders are like chame-

leons. They are constantly changing
their appearance based upon sur-
rounding circumstances and are often
difficult to identify. Many orders that
appear to be non-final and insulated
from immediate review are revealed
to be immediately reviewable upon
close scrutiny.

Under Florida law, an order typi-
cally must be final before a party can
invoke the jurisdiction of an appellate
court. This is consistent with the role
of the lower tribunal juxtaposed with
the role of the appellate forum, serv-
ing as a court of review, not to address
matters in the first instance. Because
maintaining divergent roles between
the trial and appellate courts is a
critical component of our jurispru-
dence, disrupting a lower court’s au-
thority over a matter for an immedi-
ate appeal is disfavored and only
permissible in very narrow circum-
stances. Therefore, appellate review
of non-final orders is authorized only
when expressly provided by Florida
rules or law, or when a departure from
the essential requirements of law ex-
ists that warrants a higher court’s
extension of original writ jurisdic-
tion.2 This article explains these prin-
ciples, and the nature of non-final
appeals.
B. Jurisdiction to Review Non-fi-
nal Orders

When a litigant seeks review of a
non-final order, the lower tribunal
and the appellate forum share a cer-
tain level of jurisdiction over the con-
troversy. “The jurisdiction of the ap-
pellate court is exclusive only as to
the subject matter of the appeal.”3

While a non-final order is pending
review, in the absence of a stay, the
lower tribunal can take any action to
advance the cause with two excep-
tions.

First, the trial court cannot enter
a final order disposing of the case.
Second, the trial court cannot enter
any order that interferes with the
appellate court’s authority over the
matter pending review.4 Thus, the
lower court may allow a case to pro-
ceed to trial and verdict or even en-
ter an order granting a summary
judgment while the non-final order is

pending on appeal, but cannot enter
a final judgment or dispose of the
case. Furthermore, as explained be-
low, appeals of certain non-final or-
ders warrant a stay of lower court
proceedings because the mere exer-
cise of jurisdiction over the parties
and subjecting them to the judicial
process interferes, at least theoreti-
cally, with the appellate court’s dis-
position of the order pending review.5

1. Florida Supreme Court ju-
risdiction

Until recently, the Florida Su-
preme Court had no direct authority
to review non-final orders. Nonethe-
less, the Court had previously ex-
tended review over certain non-final
orders originating in matters for
which it ultimately obtained manda-
tory jurisdiction, such as when the
death penalty had been imposed. In
Trepal v. State, 745 So. 2d 702 (Fla.
2000), the Florida Supreme Court
recognized that it had been “less than
precise” in identifying a legal basis
for its review over non-final orders.6

The Court then juxtaposed its exclu-
sive authority over certain categories
of orders with the district courts’ au-
thority to issue writs of certiorari to
identify the method through which it
entertained non-final discovery or-
ders that threatened a litigant’s
privileged communications.

The Trepal Court concluded that
it had jurisdiction under Article 5, §
3(b) (1) of the Florida Constitution to
review non-final discovery orders
that may be reviewed in post-convic-
tion proceedings following imposition
of the death penalty; and outlined a
scope of review similar to the way a
district court issues a writ of certio-
rari. The Florida Supreme Court re-
cently amended appellate rules of
procedure to codify this procedure.7

Although Florida Supreme Court
review of non-final orders in civil
cases is not expressly outlined in the
appellate rules, a district court can
certify a question of great public im-
portance or inter-district conflict to
the Florida Supreme Court from an
order originating in the lower tribu-
nal as a non-final appeal. That is par-
ticularly true if it involves the con-
stitutionality of a statute or
otherwise falls squarely within the

Florida Supreme Court’s jurisdiction.
There is also no prohibition in the

rules regarding a district court’s au-
thority to certify a final order or non-
final appealable order to the Florida
Supreme Court as presenting a ques-
tion of great public importance that
will have a great effect on the proper
administration of justice throughout
the state. This is referred to as “pass-
through” jurisdiction.8 This can theo-
retically result in immediate jurisdic-
tion in the Florida Supreme Court of
a non-final appealable order, albeit
through a circuitous route.9

2. District Court jurisdiction
Jurisdiction to appeal a non-final

order to the district court is found in
Rule 9.030, Fla. R. App. P., which out-
lines jurisdiction as authorized by
the Florida Supreme Court through
the power vested therein by the
Florida Constitution:

District courts of appeal shall
have jurisdiction to hear ap-
peals, that may be taken as a
matter of right, from final judg-
ments or orders of trial courts,
including those entered on re-
view of administrative action,
not directly appealable to the
supreme court or a circuit court.
They may review interlocutory
orders in such cases to the ex-
tent provided by rules adopted
by the supreme court.10

Because the Florida Supreme
Court has exclusive authority to dic-
tate district court jurisdiction over
review of non-final orders emanating
in circuit courts, sporadic efforts by
the Florida legislature to expand
such jurisdiction through various
statutes purporting to create rights
of immediate review have been re-
jected.11 Legislative attempts to ex-
pand district court jurisdiction over
non-final orders violate principles of
separation of powers and impermis-
sibly encroach upon the Florida Su-
preme Court’s authority over district
court appellate jurisdiction.12

The rules authorize district courts
to review non-final orders rendered
by administrative agencies as autho-
rized under general law, such as the
Administrative Procedure Act
(“APA”).13 If an administrative
agency is not governed by the APA,
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The application filing period is  July 1 -
August 31 of  each year. Applications
may be requested year-round, but
only filed during this two month period.

All requirements must be met by the
August 31st filing deadline of the year
in which you apply.

Your application must be approved
before you become eligible to sit for
the examination, usually given in
March.

Certification can help you by giving you a way to make
known your experience to the public and other lawyers.
Certification also improves competence by requiring
continuing legal education in a specialty field.

Certification Statistics
There are currently 155 attorneys Board Certified in
Appellate Practice. The area was started in 1993. Certified
attorneys make up approximately 6% of The Florida Bar’s
total membership.

If you would like to become
Board Certified in Appellate
Practice or would like more
complete information, please
contact the area’s staff liaison
below:

Carol Vaught
Legal Specialization

& Education
The Florida Bar

651 East Jefferson Street
Tallahassee, FL 32399-2300
800/342-8060, ext. 5738 or

850/561-5738

cvaught@flabar.org

Certification is granted for five
years. To be recertified,

requirements similar to those
for initial certification

must be met.

What are the
requirements?

☞ Have been engaged in the
practice of law for at least five
years prior to the date of the
application.

☞ Demonstrate substantial in-
volvement in the practice of
appellate practice during the
three years immediately pre-
ceding the date of application.
(Substantial involvement is
defined as devoting not less
than 30% in direct participation
and sole or primary responsi-
bility for 25 appellate actions
including 5 oral arguments.)

☞ Complete at least 45 hours of
continuing legal education
(CLE) in appellate practice
activities within the three year
period immediately preceding
the date of application.

☞ Submit the names of four
attorneys  and two judges who
can attest to your reputation for
knowledge, skills, proficiency
and substantial involvement as
well as your character, ethics
and reputation for profession-
alism in the field of appellate
practice.

☞ Pass a written examination
demonstrating special knowl-
edge, skills and proficiency in
appellate practice.

There are many benefits to becoming
Board Certified in Appellate Practice
such as:

★ Malpractice carriers discounts.

★ Advances the importance and
significance of certification to large
malpractice carriers.

★ Good source of referrals from both
attorneys and the general public.

★ Ability to advertise yourself as a
“certified specialist” in your chosen
area of practice.

★ Young lawyers are seeking
certification as a means of expediting
their professional advancement.

★ Name is listed in the Directory issue
of The Florida Bar Journal in the
Certified Lawyers’ section.

Thinking About Becoming Board
Certified in Appellate Practice?
Thinking About Becoming Board
Certified in Appellate Practice?

For more information,
visit our website at

www. FLABAR.org
Click “member services,”

then “certification.”
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Preservation of the Record in
Administrative Proceedings
by Katherine E. Giddings1 and Kirby G. Oberdorfer2

only materials furnished to and re-
viewed by the lower tribunal in ad-
vance of the administrative action to
be reviewed by the court.”11 The Rule
further provides that the contents of
the record may be modified as pro-
vided in Fla. R. App. P. 9.200(a)(3),
which, as noted above, allows the ap-
pellant to direct the clerk to include
documents or exhibits filed in the
lower tribunal other than those listed
in Fla. R. App. P. 9.190(c), or to exclude
documents specified in the rule.12

C. The Differences in Record
Preparation Between Civil and
Administrative Appeals

At first blush, it might appear that
the preparation of the record in ad-
ministrative proceedings differs little
from the preparation of the record in
civil actions. A review of the unique
administrative process, however, es-
tablishes the fallacy of this assump-
tion.

Generally, under the APA,13 where
disputed issues of material fact exist,
a party may challenge agency action
by filing a request with the agency for
a formal hearing before the Division
of Administrative Hearings
(“DOAH”).14 If the agency refers the
matter to DOAH, an administrative
law judge (“ALJ”) is assigned to pre-
side over the formal administrative
hearing process and issue a recom-
mended order to the agency (or
agency board) for final disposition.15

Following the submission of the
recommended order by the ALJ, each
party may submit to the agency excep-
tions to the recommended order.16

Thereafter, the agency may, with cer-
tain limitations, adopt the recom-
mended order as the final order, or
reject or modify the findings of facts
or conclusions of law set forth in the
recommended order.17

An agency’s review of a recom-
mended order is analogous to an ap-
pellate proceeding.18 After the agency
issues a final order, a party may ap-
peal an adverse agency decision to the
appropriate district court of appeal.19

If an agency’s final order is appealed,
the agency’s clerk prepares the record

on appeal, which is limited to materi-
als filed with the agency, not DOAH.20

Alternatively, some proceedings,
such as rule challenges, are filed di-
rectly with DOAH and the ALJ’s or-
der is final.21 In these types of cases,
the DOAH clerk prepares the record
on appeal.22 Only documents filed
with DOAH during the DOAH pro-
ceedings comprise the DOAH record.

As of January 1, 2003, DOAH is a
paperless court.23 That means that the
official record from DOAH is the elec-
tronic docket.24 All documents of
record must be retrieved from
DOAH’s website, which are uploaded
daily, in “.pdf” format.25

In formal § 120.57(1), Fla. Stat.,
proceedings involving disputed is-
sues of material fact, the agency is
charged with “accurately and com-
pletely preserv[ing] all testimony”
from the hearing.26 This does not
mean, however, that the agency is
required to provide a transcript of the
proceedings. Any party desiring a
transcript of the testimony must or-
der the transcript at the party’s own
expense.27

Sometimes, a party orders the tran-
script to assist in preparing a pro-
posed recommended order. In those
cases, the transcript is filed with
DOAH. Upon issuance of the ALJ’s
recommended order, the DOAH clerk
sends the agency the recommended
order along with any exhibits and
transcripts filed at DOAH. The DOAH
clerk does not send any other docu-
ments to the agency and does not pre-
pare any record for review by the
agency. Instead, the parties must as-
semble the record anew at the agency
level.

Once the ALJ issues the recom-
mended order, the burden is on the
party challenging the recommended
order to present to the agency all evi-
dence offered at the DOAH hearing
supporting the exceptions to the rec-
ommended order.28

The agency may not reject or
modify an ALJ’s findings of fact, un-
less the agency first determines, from
a review of the entire record, and

A. Introduction
A fundamental precept of appellate

law is that appellate courts cannot
review decisions of lower tribunals for
error, absent an adequate record of the
lower tribunal proceedings.3 This ba-
sic rule applies with equal force to
appellate review of an administrative
tribunal’s final agency action.4 Signifi-
cant distinctions exist, however, be-
tween the preservation and prepara-
tion of the record in a civil appeal and
an administrative appeal.
B. The Differences in Record
Content of Civil and Administra-
tive Appeals

In a civil action, the procedure for
preparing the record on appeal is set
forth in Fla. R. App. P. 9.200. Rule
9.200 imposes upon the clerk of the
lower tribunal the duty to prepare
the record on appeal, and delineates
what items are automatically to be
included in and excluded from the
record.5

Under Fla. R. App. P. 9.200(a)(3), no
later than ten days after filing of the
notice of appeal, the appellant may
direct the clerk to include or exclude
other documents or exhibits filed in
the lower tribunal.6 Within twenty
days of filing the notice, an appellee
may direct likewise.7 Additionally, no
later than ten days after filing of the
notice of appeal, the appellant has the
burden of designating for transcrip-
tion any portions of the proceedings
not on file with the lower court that
are necessary for the appeal.8 An ap-
pellee may designate additional por-
tions of the proceedings to be tran-
scribed within twenty days of filing
the notice of appeal.9

Rule 9.190(c) governs the record on
appeal in administrative proceedings.
Although §§ 120.57(1) and (2) of the
Administrative Procedure Act (“APA”)
generally identify what constitutes
the record in various types of admin-
istrative proceedings, Fla. R. App. P.
9.190(c) was adopted to more clearly
identify what constitutes the record in
appeals from such proceedings.10

Specifically, Rule 9.190(c)(1) pro-
vides that the “record shall include

continued next page
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states with particularity in the order
that the findings of fact were not
based upon competent, substantial
evidence or that the proceedings on
which the findings were based did not
comply with the essential require-
ments of law.29 However, the agency
must first have before it a record to
review. Thus, it is imperative that the
party challenging an administrative
agency’s final decision provide all evi-
dence in support of the party’s excep-
tions to the recommended order.

This means that the party also
must ensure that a transcript of the
hearing is made and provided to the
agency. This is generally accomplished
by filing the necessary documents as
part of the party’s exceptions to the
ALJ’s recommended order, or through
a stipulation of the parties as to the
documents to be considered by the
agency. Practitioners should note that,
when an appellant has failed to file ex-
ceptions to an ALJ’s recommended or-
der with the agency, the appellant
fails to preserve the issue for appeal.30

Two First District Court of Appeal
decisions illustrate the duty of the
party challenging a recommended or-
der to prepare the record for possible
appeal. In Florida Department of Cor-
rections v. Bradley,31 the First District
granted the appellee’s motion to strike
the initial brief of the appellant as im-
proper because it contained evidence
that was outside the record, as the
information had not been submitted
to or considered by the administrative
agency. The appellee, a correctional
officer whom the appellant Depart-
ment of Corrections employed, sought
review of his 15-day suspension to the
Public Employees Relations Commis-
sion (the “Commission”).32

After a formal hearing, where both
the Department and the officer pre-
sented testimony, the Commission
hearing officer issued a recommended
order, recommending that the Com-
mission not uphold the appellee’s sus-
pension.33 The Commission issued its
final order, adopting the hearing
officer’s recommended order.34

On appeal, the Department filed a
motion with the First District Court
of Appeal to supplement the record
with a copy of the hearing transcript
that included testimony favorable to

the Department.35 The Department
cited to the transcript in the argument
section of its initial brief, and the of-
ficer moved to strike the
Department’s brief.36 In granting the
officer’s motion to strike, the First
District cited with approval the
officer’s argument:

[W]here an agency acts on a rec-
ommended order . . . and the
transcript is not filed nor the
agency’s attention otherwise
drawn to the record made of the
hearing prior to issuance of a fi-
nal order, the party seeking ap-
pellate relief cannot rely on the
transcript in arguing that the
agency erred if it accepts the rec-
ommended order’s findings of
fact in its final order.37

The First District then held:
[W]e find that in administrative
proceedings where a hearing is
held before a hearing officer and
a recommended order is submit-
ted to the agency for consider-
ation and issuance of a final or-
der, a party which is unwilling
to accept the finding of facts
made in the recommended order
must ensure that the agency has
before it a record of the hearing
prior to the time the final order
is issued and must alert the
agency to any perceived defects
in the hearing procedures or the
hearing officer’s fact findings.
Failure to do so, in cases where
the agency accepts the hearing
officer’s findings of fact, will re-
sult in exclusion of the transcript
from the record, will bar an ap-
pellant from presenting a ver-
sion of the facts different from
that recited in the final order,
and will preclude any argument
on appeal that the agency erred
in accepting the facts as set forth
in the recommended order.38

In the second case, Booker Creek
Preservation, Inc. v. State of Florida
Department of Environmental Regu-
lation,39 the appellant challenged the
appellee department’s policy of dis-
missing exceptions to factual findings
contained in a recommended order
when the challenging party failed to
present the hearing transcript to the
agency for review.40 On appeal, the
court held that “the burden of furnish-
ing a transcript is on the party seek-
ing review at the agency level,” de-
spite § 120.57’s mandate that the

agency has a duty to accurately and
completely preserve all testimony in
hearings involving disputed issues of
material fact.41

Conclusion
Unlike civil actions, which involve

only one record before one lower tri-
bunal, administrative proceedings on
disputed facts involve two distinct
records. The first is the record before
the administrative law judge at
DOAH. The second is the record be-
fore the agency that makes the final
determination in a matter. The record
in an administrative appeal is limited
to the record before the agency. Ac-
cordingly, counsel challenging the rec-
ommended order must ensure that (a)
the agency receives a proper record
from the DOAH proceedings in sup-
port of exceptions being filed to the
recommended order, and (b) it does so
before the agency rules on the excep-
tions and takes final agency action.

Failure to preserve the record be-
fore an administrative tribunal could
have dire consequences for a party.
Those can include the appellate court
striking a brief or appendix of a party
that includes evidence not in the
record before the administrative tri-
bunal for final agency action, or the
appellate court affirming the agency’s
final decision.42
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Writ of Prohibition: Its Use After Denial of
Judicial Disqualification
by Allison E. Butler1

ceeding that a superior court uses to
prohibit a lower court from exercis-
ing its authority.3 The writ is preven-
tative, not corrective, in nature.4

Therefore, it cannot be utilized to re-
voke an order already entered.5 This
extraordinary writ is not of absolute
right; the granting of such writ lies
within the discretion of the court.6

However, if a basis for disqualifica-
tion of a trial judge is established, the
writ of prohibition has been held to
be the appropriate and necessary
remedy.7

III. Procedure
In filing a writ of prohibition, the

party or the relator seeking the writ
has the burden to allege facts suffi-
cient to establish that the judge ei-
ther exceeded or lacked jurisdiction

to determine a matter.8 Therefore, an
appendix is necessary to show this; a
record is not required unless or-
dered.9

Fla. R.App. P. 9.100(e) sets forth
the procedure for filing a writ of pro-
hibition. With regard to a denial of a
recusal, the petitioner omits the
name of the judge or lower tribunal
from the caption, but includes the
judge in the body of the petition as a
formal party.10 The caption must bear
the name of the petitioner. The other
parties to the proceeding in the lower
tribunal who are not a petitioner are
named in the caption as respondents
by operation of rule.11 The petition is
served on all parties, including the
judge or lower tribunal.12 A review
proceeding filed in circuit court has
additional requirements.13

I. Introduction
Florida courts have routinely held

that the extraordinary writ of prohi-
bition is the proper legal procedure
to use after denial of a motion to dis-
qualify a trial judge.2 This article ex-
amines this writ and its function in
the court system as it directly relates
to a recusal of a judge. Additionally,
this article presents a brief overview
of the procedure necessary to achieve
proper consideration before the re-
viewing tribunal. Finally, this article
discusses the legal effect of the re-
viewing court’s ruling, to ensure that
counsel properly evaluates his/her
options before electing to file a writ
of prohibition.

II.Writ of Prohibition Defined
A writ of prohibition is the pro-

continued next page
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According to Fla.R.App.P. 9.100(g),
all writs of prohibition shall not ex-
ceed fifty pages and must contain the
following:

A) The basis for invoking the juris-
diction of the court;

B) The facts on which the peti-
tioner relies;

C) The nature of the relief sought;
and,

D) Argument in support of the pe-
tition, with appropriate citations of
authority.

A. Basis for Invoking Jurisdic-
tion

As a general rule, the petition for
writ of prohibition is filed in the court
having direct appellate and supervi-
sory jurisdiction over the subject
matter. Therefore, counsel must ref-
erence in the petition the basis for
invoking jurisdiction and cite appli-
cable case law. Because jurisdictional
issues are relevant, a cautious prac-
titioner should thoroughly review
the matter to identify the proper re-
viewing court before filing the writ
of prohibition.

Article V, § 3(b)(7) of the Florida
Constitution authorizes writs of pro-
hibition to the Florida Supreme
Court. The Florida Supreme Court
has jurisdiction to issue writs of pro-
hibition to circuit courts only when
the supreme court would have had
appellate or discretionary jurisdic-
tion over the matter in the first
place.14

Writs of prohibition to the district
courts of appeal are authorized by
Article V, § 4(b)(3) of the Florida Con-
stitution and Fla. R.App. P.
9.030(b)(3).15 Notably, district courts
of appeal have the power to issue
writs of prohibition to lower tribu-
nals, as well as administrative agen-
cies.16

Article V, § 5(b) of the Florida Con-
stitution authorizes circuit courts to

issue writs of prohibition. However,
the petition must establish subject
matter and territorial jurisdiction in
order for the circuit court to exercise
such power.17

B.Factual Statement
The petition must concisely set

forth the facts of the case. In particu-
lar, this section should not contain
any argument. References to the Ap-
pendix should be facilitated to en-
sure accuracy.18

C. Nature of the Relief Sought
This section should briefly set

forth the relief requested. When
seeking recusal, for example, such
language might straightforwardly
state, “By this petition, petitioner
seeks a writ prohibiting the Honor-
able Judge XYZ from presiding over
this case.”

D.Argument
The legal argument must include

relevant case law and applicable
statutory authority. Apply the fac-
tual pattern to the law and clearly il-
lustrate the error committed by the
residing judge.19 With regard to
recusal of a judge, the law provides
that a judge must enter an order
granting disqualification if the mo-
tion to disqualify is “legally suffi-
cient.”20 The motion is legally suffi-
cient if it alleges facts that would
create in a reasonably prudent per-
son a well-founded fear of not receiv-
ing a fair and impartial trial.21 A
motion to disqualify a judge must be
well-founded, and contain facts ger-
mane to the judge’s undue bias,
prejudice or sympathy.22

A basic tenet in disqualification
proceedings is that “[j]ustice must
satisfy the appearance of justice.”23

This tenet must be followed even if
the record lacks any actual bias or
prejudice on the judge’s part, and
“even though this ‘stringent rule may
sometimes bar trial by judges who
have no actual bias and who would
do their very best to weigh the scales
of justice equally between contend-
ing parties.’”24 The judge has no au-
thority to pass on the truth of the

facts alleged in the motion, or to
make any other decision concerning
the merits of the motion. 25

IV. Judicial Determination
If the petition demonstrates a de-

parture from the essential require-
ments of law that will cause mate-
rial injury for which there is no
adequate remedy by appeal, or that
review of final administrative action
would not provide an adequate rem-
edy, the reviewing court may issue an
order directing the respondent to
show cause, within the time set by
the court, why relief should not be
granted.26 In prohibition proceedings,
such orders shall stay further pro-
ceedings in the lower tribunal.27 The
responsibility to respond to an order
to show cause is that of the litigant
opposing the relief requested in the
petition.28 Notably, the judge or lower
tribunal has no obligation to file a
response unless directed to do so by
the reviewing court.29 Moreover, the
absence of a separate response by
the judge or lower tribunal is not
deemed an admission to the allega-
tions of the petition.30 However, a
court may treat the lack of response
by other parties to the action as an
admission to the allegations of the
petition.31

Within the time set by the court,
the respondent may serve a re-
sponse, which must not exceed fifty
pages in length and which must in-
clude argument in support of the
response, appropriate citations of
authority, and references to the sup-
porting pages of the appendices.
Within twenty days thereafter, or
such other time set by the court, the
petitioner may serve a reply, which
shall not exceed fifteen pages, and
a supplemental appendix.

All petitions, responses and re-
plies must be lettered in black and
distinct type, doubled-spaced, with
at least one inch margins. Com-
puter-generated petitions, re-
sponses, and replies must be sub-
mitted in either Times New Roman
14-point font or Courier New 12-
point font, and accompanied with a
certificate of compliance that must
immediately follow the certificate of
service.

If the writ is granted, the residing
judge may not take any further ac-
tion in the case.32
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If the petition fails to demonstrate
a preliminary basis for relief, the writ
will be denied. Notably, the wording
of the Order of Denial determines
whether the denial acts as res judi-
cata. In Topps v. State,33 the Florida
Supreme Court specifically ruled
that unelaborated orders denying
relief in connection with any type of
extraordinary writ petition issued by
Florida courts shall not be deemed to
be decisions on the merits which
would later bar the litigant from pre-
senting the issue under the doctrines
of res judicata or collateral estoppel,
unless there is a citation to author-
ity or other statement that clearly
shows that the issue was considered
by the court on the merits and relief
was denied. “To ensure that litigants
and courts alike are clear as to the
legal effect of unelaborated denial
orders, henceforth, if a Florida court
denies a writ petition with the intent
that the denial is on the merits, lan-
guage to that effect must be included
in the order.” Therefore, the ruling of
Topps clarifies the consequence of a
denial of a writ of prohibition based
on the language inserted by the re-
viewing court. Topps, however, leaves
unanswered just what is, and what
is not, within the scope of an
unelaborated order of “denial on the
merits” that might later otherwise
preclude consideration on res judi-
cata grounds.

Conclusion
The procedure for obtaining a writ

of prohibition theoretically begins
when an attorney is informed by his/
her client of bias or prejudice of the
presiding judge. It is at such time
that counsel should inform his/her
client of the complete process, includ-
ing the client’s right to seek a writ of
prohibition if the motion for recusal
is denied. Moreover, even if the writ
of prohibition is denied, the client
still might be able to retain the ar-
gument provided the reviewing court
does not rule on the merits with
elaboration. Hence, the writ of pro-
hibition can act as a safety net, to
ensure that the client’s case is heard
by a neutral judge.
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18 Fla.R.App.P. 9.220 provides an appendix
must be bound separately or separated by an
appropriate divider or tab and must contain
an index.
19 De novo standard of review is applied when
a reviewing court is determining whether a
motion to disqualify is legally sufficient City
of Hollywood v. Witt, 868 So. 2d 1214 (Fla. 4th
DCA 2004) citing Peterson v. Asklipious, 833
So. 2d 262, 263 (Fla. 4th DCA 2002).
20 Fla.R. Jud.Admin. 2.160(f).

21 Mackenzie v.Super Kids Bargain Store, Inc.,
565 So. 2d 1332 (Fla. 1990); Rodgers v. State,
630 So. 2d 513, 515 (Fla. 1993); Pearson v.
Pearson, 2004 LEXIS 3862 (Fla. 2d DCA 2004);
Collado v. Collado, 858 So. 2d 1255 (Fla. 5th
DCA 2003); Sherrod v. Berg, 865 So. 2d 689
(Fla. 5th DCA 2004); Estate of Owens v. Lib-
erty Assisted Living Ctrs., Ltd., 826 So. 2d 485
(Fla. 1st DCA 2002); Barrett v. Barrett, 851 So.
2d 799 (Fla. 4th DCA 2003);
22 Rivera v. State, 717 So. 2d 477, 480-81 (Fla.
1998) (quoting Jackson v. State, 599 So.2d 103,
107 (Fla. 1992), cert. den’d, 506 U.S. 1004
(1992).
23 Atkinson Dredging Co. v. Henning, 631 So.
2d 1129, 1130 (quoting Offutt v. United States,
348 U.S. 11, 14 (1954)).
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sidered a decision on the merits. The proposed
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Bar’s Appellate Court Rules Committee (Com-
mittee) for consideration. The Committee sub-
sequently presented the supreme court with a
petition to amend the rules but, contrary to the
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opinion when the appropriate case was pre-
sented to this Court for consideration.” Id. at
1256-57.
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Extraordinary Writs of Certiorari and
Mandamus: Standards in Review
by Paul A. Avron1 and Ilyse M. Homer2

a violation of a clearly estab-
lished principle of law resulting
in a miscarriage of justice.9

“A failure to observe the ‘essential re-
quirements of law’ has been held syn-
onymous with a failure to apply ‘the
correct law’”, as opposed to incor-
rectly applying the correct law.10

After reviewing prior district court
case law, the Florida Supreme Court
stated that “clearly established law”
for purposes of certiorari review:

can derive from a variety of le-
gal sources, including recent
controlling case law, rules of
court, statutes, and constitu-
tional law.  Thus, in addition to
case law dealing with the same
issue of law, an interpretation
or application of a statute, a pro-
cedural rule, or a constitutional
provision may be the basis for
granting certiorari review.11

In his dissent, Justice Wells
stated that the majority’s holding
that “in addition to case law dealing
with the same issue of law, an inter-
pretation or application of a statute,
a procedural rule, or a constitutional
provision may be the basis for grant-
ing certiorari review,” above, was
contradictory to the Court’s prior
holding in Ivey v. Allstate Insurance
Co., 774 So. 2d 679, 683 (Fla. 2000).
In Ivey, Justice Wells explained, the
Court held that mere disagreement
by a district court of a decision by a
circuit court is an improper basis for
common law certiorari.12  Justice
Wells cautioned that the Court
“should abide by its own admoni-
tion” stated in Ivey:

If a problem is occurring in our
current appellate system be-
cause a large number of circuit
court decisions are unreported,
then perhaps the issue should
be addressed and resolved.  The
solution is not, however, a sec-
ond level of appellate review
when a district court simply dis-
agrees with the decision of a cir-
cuit court sitting in its appellate
capacity.  The concept of certio-
rari review should have a rec-
ognized uniformity of applica-

tion.  Thus, we conclude that the
district court below inappropri-
ately exercised certiorari re-
view.13

B. Mandamus Under Florida
Law

Unlike certiorari, mandamus has
no thirty-day time restriction.  A pe-
tition for writ of mandamus is con-
sidered “a civil action.”14  While cer-
tiorari is available to remedy
irreparable harm and the departure
from the essential requirements of
law, “[m]andamus is a common law
remedy used to enforce an estab-
lished legal right by compelling a
person in an official capacity to per-
form an undisputably ministerial
duty required by law.”15

Mandamus “may only be granted
if there is a clear legal obligation to
perform a duty in a prescribed man-
ner.”16  “The petitioner must have a
clear legal right, and the respondent
must have an indisputable legal
duty.”17  “A duty or act is ministerial
when there is no room for the exer-
cise of discretion, and the perfor-
mance being required is directed by
law.”18 “[T]he purpose of mandamus
is not to establish a legal right, but is
instead to enforce a right that is al-
ready clearly established by law. . . .”19

C. Mandamus Under Federal
Law

Mandamus writs under federal
law are narrower than under Florida
law.  “The peremptory writ of man-
damus has traditionally been used in
federal courts only ‘to confine an in-
ferior court to a lawful exercise of its
prescribed jurisdiction or to compel
it to exercise its authority when it is
its duty to do so.’”20  “The writ of man-
damus is an order directing a public
official . . .to perform a duty exacted
by law,”21 and “will not issue to cor-
rect a duty that is to any degree de-
batable.”22

“[I]t is clear that only exceptional
circumstances amounting to a judi-
cial ‘usurpation of power’ will justify
the invocation of this extraordinary
remedy.”23   “[M]andamus lies only to
confine a lower court to its jurisdic-
tion or to compel it to perform minis-

This article analyzes the stan-
dards for the exercise of certiorari ju-
risdiction by Florida District Courts
of Appeal, and the standards appli-
cable to writs of mandamus, both in
Florida and Federal courts.
A. Certiorari Review by Florida
District Courts of Appeal

Florida Rule of Appellate Proce-
dure 9.100(c)(1) requires that a peti-
tion for writ of certiorari be filed
“within 30 days of rendition of the
order to be reviewed.”3  “Second-tier
certiorari review of a circuit court’s
decision is not a matter of right. . . .”4

When considering such a peti-
tion for writ of certiorari, the
court has only two options–it
may either deny the petition or
grant it, and quash the order at
which the petition is directed.  It
may not enter judgment on the
merits, or direct the lower tri-
bunal to enter any particular
order.5

In Allstate Insurance Co. v.
Kaklamanos, 843 So. 2d 885, 889 (Fla.
2003), the Florida Supreme Court
explained that the “nature and scope
of certiorari review in Florida has
been refined over the years.”  The
Court stated that “certiorari review
is ‘appellate in character in the sense
that it involves a limited review of
the proceedings of an inferior juris-
diction.’”6  “While certiorari proceed-
ings have taken on the character of
appellate review proceedings in the
district courts of appeal, they are still
properly considered original extraor-
dinary writ  proceedings.”7  Continu-
ing, the Kaklamanos court stated
that “certiorari should not be used to
grant a second appeal, but instead is
limited to those instances where the
lower court did not afford procedural
due process or departed from the es-
sential requirements of law.”8

[T]he departure from the essen-
tial requirements of law neces-
sary for the issuance of a writ
of certiorari is something more
than a simple legal error.  A dis-
trict court should exercise its
discretion to grant certiorari re-
view only when there has been
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terial functions over which it has no
discretion.”24

Mandamus is not to be a substitute
for an appeal.25  As stated in Kerr v.
United States District Court for the
Northern District of California, 426
U.S. 394, 402-03 (1976), there is “good
reason” why mandamus in the fed-
eral court system is treated as an “ex-
traordinary remedy,” i.e., it is con-
trary to the general rule that
appellate review should be postponed
until after the trial court has ruled.

Because of this general rule, the
party seeking mandamus must show
that it has no other adequate means
to obtain the relief sought.26  In other
words, “[a] writ of mandamus is un-
available where there is another
means to obtain adequate review.”27

The party seeking mandamus bears
the burden of proof to demonstrate
“that its right to issuance of the writ
is ‘clear and indisputable.’”28

Conclusion
The standards for certiorari re-

view in Florida and writ of manda-
mus both in Florida and federal
courts have evolved over the years.
Recent case law along with applica-
tion of appropriate statutes and rules
provide the basis for understanding
those standards and implementing
the law accordingly.  Practitioners
are, therefore, urged to review the
latest case law in conjunction with
the statutes and rules before pro-
ceeding in these areas.
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Book Reviews: “Florida Appellate Practice
and Advocacy” and “Professional Judgment
on Appeal”
Reviewed by Scott D. Makar1

Perhaps the best edit in this edition
comes with the elimination of a short
passage from an article in the Univer-
sity of Florida Journal of Law and
Public Policy by former Supreme
Court of Florida Justice Stephen
Grimes, which is otherwise liberally
reproduced throughout Florida Appel-
late Practice and Advocacy. While the
authors retain from earlier editions
much of what Justice Grimes said in
his 1987 article, they took out the por-
tion that contained a typo (for which
this reviewer has taken some heat
over the years as the editor-in-chief for
the Journal at that time) that mis-
stated the motto of the Supreme Court
of Florida  as “Soon Enough Is Correct”
rather than “Soon Enough, If Correct.”
Justice Grimes’s article is thereby
spared the “sic” treatment from the
Second Edition, and this reviewer
need not see this editing oversight per-
petuated. Thank you, Tom and Judge
Scheb.

Next, Professional Judgment on
Appeal (Carolina Academic Press
2002, $75.00/$50.00 students) by Pro-
fessor Steven Wisotsky of Nova South-
eastern College of Law is the fine
toothcomb that sifts through the chaff
for the golden nuggets. Professional
Judgment on Appeal, as its title sug-
gests, highlights the ethical dimension
of the appellate process, emphasizing
from the outset the nature of a prin-
cipled appellate practice.

On page one, the author begins with
a quote from Justice Ruth Bader
Ginsburg: “My first words of caution
to lawyers contemplating an appeal:
perhaps you shouldn’t.” Flowing from
this principle of restraint (reflected by
an 85 percent+ affirmance rate by ap-
pellate courts) is the notion that the
decision of whether to appeal and
what transpires, thereafter, requires
“sophisticated judgments”, if one is to
succeed as an appellate practitioner.
Indeed, Professional Judgment On
Appeal is infused with insights and
wisdom gleaned from appellate judges
and practitioners on what constitutes
grounds for appeal, what makes an

exceptional appellate brief, and what
traps and foibles await the unwary
appellate practitioner.

The chapter on appellate malprac-
tice is an all too familiar reminder that
appellate lawyers are to be on their
guard in exercising their professional
judgment. Professor Wisotsky cata-
logues the types of appellate malprac-
tice claims that often arise, such as
those involving (a) failure to raise an
issue on appeal, (b) failure to timely
file an appeal, (c) failure to perfect an
appeal (for example, by failing to en-
sure the record or briefs are filed
timely) and (d) failure  to keep the cli-
ent informed.

What about the role of professional
judgment in deciding, for example, to
forego a cross-appeal? Or to raise
some, but not all, issues in an appeal?
Or to simply misconstrue or misunder-
stand unsettled law? When should an
appellate lawyer inform a client about
malpractice at the trial level? Profes-
sor Wisotsky’s chapter addresses each
of these difficult topics.

Professional Judgment on Appeal
includes chapters on appellate media-
tion, finality and appealability, pres-
ervation of error, standards of review
on appeal, harmless error, post-deci-
sion practice, frivolous appeals, and
violations of appellate rules and or-
ders. One chapter, devoted to “Predict-
ing Outcomes” in appellate courts, is
particularly relevant in today’s judi-
cial process. Is there a growing “inde-
terminacy” in appellate decisions that
makes it increasingly difficult for ap-
pellate practitioners to advise clients
on whether to appeal and what issues
to raise? What forces make the process
more stable with predictable outcomes
(e.g., collegiality of a court) versus
more uncertain with unforeseeable
results (larger courts with hundreds of
potential panels of three)? Is the adju-
dication process “result-oriented” or is
such a claim “horse manure” (as Judge
Alex Kozinski has responded)? Read
Professional Judgment on Appeal for
interesting discussion of these and
other questions.

Two books on appellate practice are
quite different in their approaches. Yet,
together, they work like peanut butter
and jelly.

Readers are undoubtedly familiar
with Florida Appellate Practice and
Advocacy (Stetson University 2003,
paperback, $59.00)–now in its Third
Edition–by Tampa appellate specialist
Raymond “Tom” Elligett, Jr. and Judge
John M. Scheb, formerly a judge on the
Second District Court of Appeal. This
now 344-page volume has developed
over the past five years from materi-
als first used for an appellate advocacy
course at Stetson University College
of Law. It has become an increasingly
useful handbook with “how-tos” and
insightful practice pointers.  Its focus
is on fundamental principles of appel-
late practice, with emphasis on the nu-
ances of Florida state and federal court
appellate decisions. This edition, like
its predecessor, contains a CD-Rom of
the book in searchable “.pdf” format.

In its first review, Florida Appellate
Practice and Advocacy fared quite
well.2 Upon second review, a successor
reviewer likened the authors to
“Richie Cunningham” of Happy Days
fame and a judicial incarnation of in-
surance salesman Jim Anderson (aka
“Father”) of Father Knows Best fame.3
Thankfully, attorney Elligett and
Judge Scheb personify the fictional
characters’ better attributes!4 The
more important question is: who might
be the appellate equivalent of Fonzie?
Imagine the Fonz appearing at oral ar-
gument in his leather jacket giving the
appellate judge his trademarked
“thumbs up”! But I digress.

Upon this third review, the authors
have streamlined the text with
thoughtful edits and numerous addi-
tional pages of substantive material.
The CD-Rom is searchable (though not
“cut-and-paste”-able). And like its pre-
decessors, it continues to add leading
cases and articles that are cited with
great frequency. It also has a webpage
where updates can be found. See http:/
/ w w w. l a w. s t e t s o n . e d u / c l e /
appellate.htm.
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Finally, as a general note, appellate
practitioners should get a copy of Vol-
ume 32 (Winter 2003) of the Stetson
Law Review, which is devoted to an
“Appellate Advocacy Symposium”,
containing eight feature articles on
topics such as opinion writing, amicus
briefs, motions practice, original pro-
ceedings, confronting per curiam af-
firmed decisions, interpreting and en-
forcing appellate mandates, and
responding to appellate practitioners
who “cross the line.” The authors are
top-flight lawyers and judges, and
their writings are pertinent and in-
sightful for the appellate practitioner.

One of my favorites is the article by
Steve Brannock (my former partner)
and Sarah Weinzierl (now Sarah C.
Pellenbarg) entitled, Confronting a
PCA: Finding a Path around a Brick
Wall. Steve is a rara avis among ap-
pellate practitioners because he has
turned a few PCAs against his clients
into reversals in their favor through
the rehearing process. It was not by
magic, but instead a combination of
good judgment, credibility, and excep-
tional writing in using the rehearing
process for only those truly rare PCAs
where it is warranted.

Another favorite is the article on
amicus briefs by Sylvia Walbolt and

Joseph Lang. Too often “friend of the
court” briefs are “me too”, “friends of a
party” briefs that add little to the ju-
dicial process. The authors use thor-
ough research and a number of per-
sonal interviews with prominent
judges and appellate practitioners to
determine the parameters of the
proper role of amicus briefs. They also
propose that Florida’s appellate rules
be changed to: (a) permit filing of a
short notice at the jurisdictional stage
in the Supreme Court of Florida that
potential amici intend to file briefs if
jurisdiction is accepted (thereby sig-
naling the importance of the case with-
out burdening the court with briefs at
that point); (b) preclude amicus briefs
from including extra-record facts in
the particular case (but allowing inclu-
sion of other extra-record information
to enable a broader societal perspec-
tive of the case); and (c) require disclo-
sure of the funding and authorship of
such briefs. Thanks to Stetson Law Re-
view for all of the articles in this rel-
evant and useful symposium issue.
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but engages in quasi-judicial action,
a non-final order rendered therein
will be reviewable to a circuit court
sitting in its appellate capacity.

3. Circuit court jurisdiction
Circuit court jurisdiction is iden-

tified under the Florida Rules of Ap-
pellate Procedure, but only exists to
the extent created by general law.14

This is because of the dichotomy
that exists between district court
and circuit court appellate jurisdic-
tion created by the Florida Consti-
tution and recognized by Florida
courts.15

Jurisdictionally, there is a differ-
ence between the circuit court’s ap-
pellate authority and its original   ju-
risdiction to grant a common law
writ. The Florida Constitution grants
circuit courts appellate authority
under general law, but recognizes
those courts’ inherent common law

authority to issue writs, such as cer-
tiorari. Thus, the Florida Supreme
Court dictates the circuit courts’
original writ power and outlines the
procedures for seeking such review
from non-final orders entered by
county courts, and administrative or
quasi-judicial agency actions that are
not otherwise provided for by statute.
For example, § 682.20(1)(a) and (b),
Fla. Stat. (2003), provide for imme-
diate appeal from a county court de-
cision denying or compelling arbitra-
tion. Thus, a non-final order denying
a motion to compel arbitration would
be reviewed by appeal to the circuit
court.

If an appeal of a non-final order
rendered in a county court or admin-
istrative forum is not authorized un-
der general law, the circuit courts
have the power to review such non-
final orders through their original
writ jurisdiction. Fla. R. App. P. 9.130,
9.100, and 9.190 must be read to-
gether to identify the procedures for
reviewing such non-final orders.16

C. Application of Rule 9.130
When an order is non-final, it typi-

cally evades review until the conclu-
sion of the case, at which point it
merges into the final judgment and
may be reviewed on plenary appeal.17

Fla. R. App. P. 9.130 outlines the
method for appealing a non-final or-
der to a district court, and is strictly
construed. “The thrust of rule 9.130
is to restrict the number of appeal-
able non-final orders. The theory un-
derlying the more restrictive rule is
that appellate review of non-final
judgments serves to waste court re-
sources and needlessly delays final
judgment.”18 “Piecemeal review of
non-final orders prior to final dispo-
sition of all issues must be strictly
limited as much as possible to con-
serve the sparse judicial resources
available at the appellate level.”19

If a non-final circuit court order is
not one of the orders listed in Rule
9.130, it is not appealable, although
review may be attained through an
original writ proceeding. Because of

continued next page
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the disruption of a lower tribunal’s
disposition of a matter, every aspect
of non-final order review, such as an
expedited briefing schedule and the
absence of a record, is streamlined.20

The various categories of appealable,
non-final orders reflect circum-
stances that logically, although not
necessarily, should be reviewed at the
time they are rendered. However, the
appellant retains the option of imme-
diately appealing or waiting until fi-
nal judgment at the conclusion of the
case–a strategic litigation decision.

1. What constitutes “finality”?
Examining the nuances surround-

ing review of non-final orders re-
quires an understanding of the con-
cept of “finality”. Identifying finality
is the first step toward recognizing
non-final orders and discerning
whether such non-final orders are
immediately appealable. The well-
settled definition of finality is seem-
ingly straightforward:

[T]he test employed by the ap-
pellate court to determine final-
ity of an order, judgment or de-
cree is whether the order in
question constitutes an end to
the judicial labor in the cause,
and nothing further remains to
be done by the court to effectu-
ate a termination of the cause
as between the parties directly
affected.21

This definition, however, is far more
elusive in practice than it first ap-
pears on paper.

Finality does not fall directly
within a categorical framework; it
must instead be examined on a case-
by-case basis. When evaluating an or-
der to assess its reviewability, one
must determine the order’s actual
impact upon the controversy and
avoid placing too great of an empha-
sis on terms such as “with prejudice”
or “go hence without day.” While the
foregoing usually reflect finality, the
absence of such terms does not, ipso
facto, render an order non-final. An
order dismissing a case without
prejudice will typically be non-final.22

Because substance over form con-
trols, however, the words “without
prejudice” can be dangerously mis-
leading if the order actually brings an
end to all judicial labor, or if the ap-

plicable statute of limitations has
expired.23

Similarly, if an order dismisses a
case “without prejudice”, but issues
a legal conclusion that is fatal to the
litigant’s claim and cannot be cor-
rected by amendment, the order is fi-
nal.24 Conversely, an order granting
a motion for summary judgment,
without entering summary judg-
ment, will not be appealable unless
the actual effect of the order is the
entry of final judgment.25  Likewise,
an order identified as a final judg-
ment will not be appealable if it re-
solves one element of a claim relat-
ing to the same transaction, condition
or occurrence and is not distinct and
severable from the remaining
claims.26

This is why the impact of the or-
der must be evaluated. As one court
concluded when it dismissed an ap-
peal as untimely because it was not
filed within thirty days from an or-
der characterized as granting a mo-
tion for summary judgment, but
which actually entered final judg-
ment in the cause: “This case is a
good example of why it is important
to understand what a court order
does and not focus only on how the
order is labeled.”27

Like final orders, non-final appeal-
able orders defy ready definition. Un-
like their counterparts, non-final ap-
pealable orders do not reflect an end
to judicial labor, yet they immedi-
ately impact the disposition of the
litigation and the parties’ rights. Also
unlike a final order, invoking an ap-
pellate court’s jurisdiction to review
a non-final appealable order does not
empower the appellate court to hear
other non-final orders that are not in-
dependently reviewable.28 Non-final
review is appropriately tailored to
the specific order that is made ap-
pealable by Fla. R. App. P. 9.130. Re-
view of other non-final non-appeal-
able orders that fall outside Rule
9.130 must wait until the end of the
case, unless they independently war-
rant extraordinary writ review.

2. Partial final judgments and
multiple parties or causes of ac-
tion

It is important to distinguish cer-
tain orders that appear to be non-fi-
nal, but actually constitute excep-
tions to finality and are treated as
final orders for purposes of appeal.
The appellate rules do not define a

partial final judgment, but indicate
that such judgments are immediately
appealable or can be reviewed at the
conclusion of the case on plenary ap-
peal.29 A partial final judgment com-
pletely disposes of one of multiple
causes of action that is severable
from the remaining counts; but an
order identified as a partial final
judgment will not be immediately
appealable if the order’s substance is
non-final.30

Like non-final orders, a partial fi-
nal judgment will be strictly con-
strued to avoid disruption of a lower
court’s jurisdiction. “An appeal from
an order dismissing a count of a com-
plaint, where other counts against
the same parties remain, is autho-
rized only when the dismissed count
arises from a separate and distinct
transaction independent of the other
pending, pleaded claims.”31 Similarly,
a summary judgment entered on one
of two counts is immediately appeal-
able as a final order, if the judgment
arises out of distinct facts that are
not interrelated with the remaining
counts.32

Analyzing whether a partial judg-
ment is immediately appealable de-
pends on whether the claims are in-
terdependent. “An analysis of
interdependence requires the court
to look primarily to the facts upon
which the claims are based. If the
claims arise out of the same incident,
the order dismissing some, but not
all, of the counts will not constitute a
final appeal, even if the counts in-
volve separate and severable legal
theories.”33

The same principle applies to coun-
terclaims. If a counterclaim is compul-
sory–intertwined and interrelated
with the main claim–a summary judg-
ment on the compulsory counterclaim
will not render the primary action fi-
nal for appeal purposes.34

An order that completely disposes
of an action as to one of multiple par-
ties is not a partial judgment, but is
final as to that party, and must be
immediately appealed.35 The failure
to appeal such a final judgment will
preclude review, and the right will
not be resurrected upon entry of a fi-
nal judgment as to the remaining
parties in the action.36

3. Existence of insurance cov-
erage

Another order that appears to be
non-final, but is actually identified as
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an exception to finality, is one that
determines the existence or nonexist-
ence of insurance coverage in a case
in which a claim has been made
against an insured and coverage is
disputed by the insurer.37 The order
must be one that determines an
insurer’s coverage liability; an order
that determines only an insurer’s ob-
ligation to defend is not immediately
appealable under this Rule.38

The Rule provides that such an or-
der may be reviewed either as a final
judgment or as a non-final order un-
der Fla. R. App. P. 9.130. This excep-
tion is grounded in public policy, fol-
lowing the Florida Supreme Court’s
suggestion that a rule provide for im-
mediate review of such orders.39 As
the Florida Supreme Court ex-
plained, “[W]e acknowledge that it
would be in the best interests of all
the parties for coverage issues to be
resolved as soon as possible. We
therefore suggest that the district
courts expedite review of appeals in-
volving the sole issue of coverage. We
also suggest that the Appellate Court
Rules Committee consider an appro-
priate method for providing expe-
dited review of these cases to avoid
unnecessary delays in the final reso-
lution of the underlying actions.”40

The Rules Committee responded by
amending the Rule to reflect the
Court’s observation.41

4. Motions for rehearing
Based upon the interplay between

Fla. R. App. P. 9.020, 9.030, 9.130 and
Fla. R. Civ. P. 1.530, only authorized
motions for rehearing will toll the
time for perfecting an appeal. Rule
9.020 defines rendition of an order for
purposes of timing the appeal; and
that Rule specifies that only an “au-
thorized” motion will toll the time for
seeking review. Fla. R. Civ. P. 1.530
identifies the authorized tolling mo-
tions, which are specifically men-
tioned solely in connection with final
orders. Therefore, a motion for re-
hearing or other tolling motion will
not toll rendition of a non-final order
for purposes of seeking review.42 This
doctrine is consistent with the over-
riding intent to streamline trial court
proceedings. Requiring a litigant to
seek review of a non-final order
within thirty days minimizes trial
court delays.

Arguably, because a trial court has
the inherent authority to reconsider

time for seeking review before a cir-
cuit court and, unless expressly au-
thorized, should not be relied upon to
toll rendition of the final order.

This presents a quandary. Certain
courts have suggested that an admin-
istrative agency acting as a quasi-ju-
dicial forum has the inherent right to
reconsider its orders. “The general
rule holds that administrative agen-
cies have inherent or implied power,
comparable to that possessed by
courts, to rehear or reopen a cause
and reconsider its action or determi-
nation therein, where the proceeding
is in essence a judicial one.”48 This
leaves open the question of whether
a rehearing motion will toll rendition
of final agency action if the agency
has no provision for rehearing, or if
it expressly disallows rehearing.

Moreover, even if a motion for re-
hearing tolls the time for seeking re-
view of an administrative agency’s fi-
nal order, there is no authority for the
proposition that a non-final order will
be similarly tolled. The suggestion
that the administrative agency, in a
quasi-judicial capacity, has the inher-
ent power to reconsider an order may
blur the scope of the right and the
tolling impact on a non-final order.
Additionally, the inherent right of an
administrative agency to reconsider
an order does not make such a mo-
tion “authorized” as outlined under
rules of rendition, any more than a
trial court’s inherent power to revisit
a non-final ruling does. Thus, a mo-
tion for rehearing should not be con-
sidered as tolling non-final agency
action.

5. Non-final review and the
“acceptance of benefits” doctrine

Under the “acceptance of benefits”
doctrine, a party cannot accept the
benefits of a judgment and then ap-
peal from it when the effect would be
to amend the judgment as a whole.49

“When a party recovers a judgment
and accepts the benefits thereof, he/
she is, on appeal, estopped to seek a
reversal of that judgment.”50 How-
ever, courts have concluded that the
acceptance of benefits doctrine does
not apply to the review of non-final
orders.51

D.Categories of Appealable Non-
Final Orders

While the appellate rules clearly
outline the categories of immediately
appealable non-final orders, clarity

a prior ruling, there is no express pro-
hibition against filing a motion for
rehearing of a non-final order;43 how-
ever, even if the trial court reconsid-
ers a non-final order or entertains a
hearing thereon, it will not toll the
time for filing a notice of appeal be-
cause the rehearing motion remains
unauthorized. Therefore, even if such
a motion is pending, the litigant
should file the notice of appeal before
thirty days lapse.

Ordinarily, a notice of appeal di-
vests the trial court of jurisdiction to
consider a pending motion for rehear-
ing; but in the case of an unautho-
rized motion directed toward a non-
final order, the notice of appeal will
not automatically have this effect be-
cause, as a legal matter, the rehear-
ing motion is a nullity.

Nonetheless, a litigant who has in-
voked the appellate court’s jurisdic-
tion through a timely-filed notice of
appeal, but who has also filed a mo-
tion for rehearing and has an indica-
tion that the trial court will entertain
it, is not prohibited from requesting
the appellate court to relinquish ju-
risdiction to allow the trial court to
rule on the motion for rehearing. An
appellate court retains the authority
to relinquish jurisdiction, and may be
inclined to do so if there is a possibil-
ity that the trial court will revisit an
issue and obviate an appeal, thereby
preserving judicial economy.

A partial final judgment or order
dismissing an entire case as to a
party is subject to a motion for re-
hearing; this is because those kinds
of orders are final.44 As the Florida
Supreme Court held, addressing this
issue under a previous version of the
Rule, “‘We must conclude, then, that
a motion for rehearing tolls the time
for taking an appeal from a summary
judgment, whether it resolves all or
only a part of the issues between the
parties.’”45

Even if an order is final, great care
must still be taken to ensure that a
motion for rehearing is authorized
within the subject venue.46 This issue
may arise when a case is pending in
a quasi-judicial municipal forum, for
which review is authorized by way of
common law certiorari and must be
sought within thirty days.47 If the
municipal code or quasi-judicial rules
do not authorize a motion for rehear-
ing, such a motion may not toll the

continued next page
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does not always equate to simplicity
in application. The following explores
certain nuances of some of the cat-
egories of immediately appealable or-
ders enumerated in Fla. R. App. P.
9.130.

1. Venue
Orders determining venue are

immediately appealable if they actu-
ally determine the action’s location.52

Accordingly, an order transferring
venue or denying a motion to trans-
fer venue will be immediately appeal-
able. On the other hand, a collateral
matter is not appealable as a venue
decision–even if it impacts venue, but
does not expressly decide the locus of
the action.53 Also, an order dismiss-
ing a case for improper venue or for
forum non conveniens, rather than
transferring a case, may be treated
as either a final or non-final order,
which would affect the right to file a
motion for rehearing and otherwise
impact the briefing process.54 If an
order dismissing a case for improper
venue expressly indicates that it is
without prejudice, however, then the
order may more likely be treated as
a non-final order reviewable under
Rule 9.130.

When appealing a transfer order,
such review is presented to the dis-
trict court overseeing the transferor
court.55 If other orders are entered
contemporaneously with the entry of
the transfer order, and such orders
are independently appealable, those
orders will also be appealed to the
transferor court’s district court of ap-
peal. If an independently appealable
non-final order is entered after the
entry of the order transferring venue,
review is taken to the district court
overseeing the transferee court.56 It
is theoretically possible, therefore, to
have multiple appeals pending si-
multaneously in two different district
courts arising from one lower court
case.

2. Injunction orders
Injunction orders are immediately

appealable, whether they grant, dis-
solve or modify an injunction.57 “Even
if an order does not expressly grant
or deny injunctive relief, however, it
may still be immediately appealable
if its practical impact is to enjoin or

mandate certain action.”58 For ex-
ample, courts have found orders re-
quiring execution of a satisfaction of
mortgage59 or requiring the deposit
of funds into the court registry prior
to final judgment60 to constitute or-
ders that are in the nature of an in-
junction and, therefore, immediately
reviewable under Rule 9.130.

The Third District Court of Ap-
peal articulated a three-part test
used to evaluate whether an order
that is not characterized as an in-
junction order will nonetheless be
immediately reviewable.61 As the
Third District explained, to be im-
mediately reviewable, the order
must 1) have the practical effect of
granting or denying an injunction, 2)
have serious, possibly irreparable
consequences, and 3) can only be ef-
fectively challenged by immediate
appeal.62 Courts will narrowly con-
strue such orders to avoid an excep-
tion that swallows the rule that or-
ders not falling directly within the
enumerated categories are not im-
mediately appealable.63

3. Personal jurisdiction
Orders determining the jurisdic-

tion of the person are immediately
reviewable; they will typically arise
in connection with orders that refer
“to service of process or the applica-
bility of the long arm statute to non-
residents.”64 An order quashing ser-
vice of process is immediately
reviewable; however, an order deny-
ing a motion to dismiss for untimely
service is not immediately appeal-
able because it does not actually re-
solve the jurisdictional issue, even if
it impacts the trial court’s authority
over a person.65

As the Florida Supreme Court ex-
plained when it dismissed review of
an appeal from an order denying a
motion to dismiss for untimely ser-
vice of process, “In considering this
issue, we remain vigilant in guarding
the policy underlying Rule 9.130 re-
stricting piecemeal review of non-fi-
nal orders because allowing such a
review, in most cases, only serves to
waste court resources and needlessly
delay final judgment.”66 Because the
service of process rule vests broad
discretion in the trial court to extend
the period for service or take other
action if service is untimely, the
Florida Supreme Court concluded
that an order denying a motion to

dismiss under Fla. R. Civ. P. 1.070(j)
cannot be deemed an order that de-
termines the jurisdictional ques-
tion.67

Although personal jurisdiction or-
ders are immediately appealable, the
rules do not authorize immediate ap-
peal of an order relating to subject
matter jurisdiction.68 This may ap-
pear inconsistent at first glance,
since subject matter jurisdiction af-
fects the lower court’s fundamental
authority over a matter. However, it
is well-settled that subject matter ju-
risdiction cannot be conferred upon
a court, and a challenge to subject
matter jurisdiction cannot be waived.
Accordingly, attempting to impose a
30-day time limitation upon the right
to seek review of an order pertaining
to subject matter jurisdiction would
contradict the principle that a chal-
lenge to such jurisdiction can be
raised at any time. Thus, while an
order regarding this critical doctrine
is not immediately appealable, a
party can challenge subject matter
jurisdiction through a petition for
writ of prohibition, which has no time
limit. The Committee Notes to the
1977 amendment to Rule 9.130 ac-
knowledge the availability of a writ
of prohibition to challenge subject
matter jurisdiction, and explain the
absence of any provision for subject
matter jurisdiction appeals in the
rules.69

4. The right to immediate pos-
session of property

The next category of appealable
non-final orders concerns those de-
termining the right to immediate
possession of property.70 The subject
order need not actually transfer or
deny ownership or possession of
property; it need only determine the
right to such possession.71

The property at issue can be real
or personal. An order vacating a cer-
tificate of title, for example, is imme-
diately appealable under this Rule.72

Eminent domain orders may also be
immediately reviewable under this
Rule.73 Also immediately appealable
is an order denying a motion to dis-
miss a forfeiture or an order requir-
ing payment of rent proceeds into the
court registry.74 Under such circum-
stances, money can be deemed prop-
erty.

Appealable non-final orders under
this category will often involve ac-
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tions seeking attachment, replevin,
or garnishment.75 There has been
some confusion regarding garnish-
ment orders. Although an order de-
nying a motion to dissolve a writ of
garnishment seems to fall directly
within this appellate rule, courts
have disagreed on its application. In
5361 North Dixie Highway, Inc. v.
Capital Bank, 658 So. 2d 1037 (Fla.
4th DCA 1995), the Fourth District
Court of Appeal found an order de-
nying a motion to dissolve a writ of
garnishment order to be immediately
appealable, and acknowledged a pos-
sible conflict with the Fifth District
Court of Appeal in Ramseyer v.
Williamson, 639 So. 2d 205 (Fla. 5th
DCA 1994), which had rejected the
immediate appealability of an order
denying motion to dissolve a writ of
garnishment.

Another area of confusion con-
cerns orders relating to the Bert J.
Harris, Jr. Private Property Rights
Protection Act (the “Harris Act”),
which specifically authorizes an im-
mediate appeal of a non-final order
relating to certain legal conclusions.76

In Osceola County v. Best Diversified,
Inc., 830 So. 2d 139 (Fla. 5th DCA
2000), the Fifth District Court of Ap-
peal rejected jurisdiction over the
denial of a zoning application result-
ing in a property owner’s claim that
it had been inordinately burdened as
defined under the Harris Act. The
court concluded that the inordinate
burden of property did not equate to
an order determining a right to im-
mediate possession of property, and
noted the then-recent amendment to
Rule 9.130 eliminating the right to
immediate review of orders deter-
mining a party’s right to affirmative
relief.77  It also concluded that the
statute’s authorization for immediate
review constituted a violation of
separation of powers, and improperly
encroached on the Florida Supreme
Court’s exclusive authority to pro-
mulgate jurisdictional rules.78 The
Fifth District identified the statute as
declaring legislative policy, noting
that unless and until the Florida  Su-
preme Court incorporates the state-
ment of legislative purpose into the
rules, it would not provide a right to
immediate review.79 The court did
not, however, declare the statute un-
constitutional, and the statute re-
mains unchanged, announcing a so-

called right to appellate review that
does not currently exist.80

Contempt orders represent an-
other example of inconsistent treat-
ment. A contempt order does not fall
within any category under Rule
9.130; yet, certain courts have autho-
rized immediate appeals under that
Rule. For example, in Knorr v. Knorr,
751 So. 2d 64, 65 (Fla. 2d DCA 1999),
the Second District Court of Appeal
noted that the district courts of ap-
peal disagree on whether contempt
orders are reviewable by certiorari or
as a non-final order pursuant to Rule
9.130; yet, it did not certify a conflict
to the Florida Supreme Court.81

In Alves v. Barnett Mortg. Co., 688
So. 2d 459, 460 n.1 (Fla. 4th DCA
1997), the Fourth District Court of
Appeal extended jurisdiction over a
challenge to a contempt order as a
non-final appeal under Rule
9.130(a)(3)(C), albeit without desig-
nating the relevant subcategory. In a
special concurrence, Judge Farmer
opined that, while contempt orders
should be immediately reviewable,
such orders do not fall within Rule
9.130. Even if the underlying order
that was violated and which gave rise
to the contempt order fell within Rule
9.130, Judge Farmer concluded that
this should not be used to shoehorn
the contempt order into the Rule. He
then raised the possibility of amend-
ing Rule 9.130 to allow for immedi-
ate review. Id. at 462. The appropri-
ate method for reviewing contempt
orders remains unresolved.

5. Right to immediate mon-
etary relief or child custody in
family law matters

An order determining the right to
immediate monetary relief or child
custody in a family law matter is also
immediately appealable.82 The cus-
tody decision can be either temporary
or permanent.83 The Rule only ap-
plies strictly to family law matters,
and does not apply to dependency
proceedings.84 Collateral orders that
relate to custody, but do not decide
the issue, are not appealable.85

6. Entitlement to arbitration,
worker’s compensation immunity,
and qualified immunity in a civil
rights claim arising under fed-
eral law.

Non-final orders relating to en-
titlement to arbitration and certain
forms of qualified immunity fit

within a similar framework, since
each one concerns a litigant’s right to
be free from having to litigate in a
judicial forum.86 Arbitration is his-
torically favored under Florida law,
and a litigant’s agreement to arbi-
trate a dispute enhances judicial
economy.87 As one court explained,
“[o]nce the parties agree to submit to
arbitration, the [arbitration] code
limits the authority of the court to
interfere in the process prema-
turely.”88

A party’s entitlement to arbitra-
tion does not divest the trial court of
jurisdiction to consider a dispute.89

Instead, immediate appealability ac-
knowledges that alternative dispute
resolution is favored as a matter of
contract right and public policy.90

Even before the Florida Supreme
Court enacted a rule authorizing im-
mediate review of arbitration orders,
courts reviewed such orders through
certiorari.91

While an order determining en-
titlement to arbitration is immedi-
ately appealable, collateral orders en-
tered by an arbitrator do not become
reviewable under this Rule simply
because the order was entered in con-
nection with an arbitration. As one
court explained, Rule 9.130 only au-
thorizes review from the very limited
issue of entitlement to arbitration.
Therefore, a discovery order entered
by an arbitrator is not appealable, al-
though it may be reviewable by a pe-
tition for certiorari.92

Orders requiring or denying an
appraisal under an insurance policy
are no longer immediately appeal-
able. Several courts had previously
concluded that an order requiring an
insurer to submit to an appraisal con-
stituted an order akin to entitlement
to arbitration, and declared such an
order immediately appealable.93 The
Florida Supreme Court recently held
that an appraisal provision in an in-
surance policy could not be deemed
an agreement to arbitrate, effectively
overruling prior inconsistent prece-
dent.94

Orders determining that a party is
not entitled to workers’ compensa-
tion or qualified immunity in a civil
rights lawsuit are immediately ap-
pealable to preserve an appellant’s
right to be free from facing a lawsuit.
Just as a party to an arbitration
agreement has a contractual right to
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avoid being subjected to a judicial
forum that is supported by public
policy, a person who is protected by
qualified immunity enjoys freedom
from suit, not merely freedom from
potential liability. “Because of the
nature and purpose of the claim of
qualified immunity, an appeal after
final judgment would hardly consti-
tute a full and adequate remedy, for
once the protection of immunity is
lost and trial ensues, there is no
means of re-immunizing the party.”95

Although not expressed in Rule
9.130, a qualified immunity decision
is only appealable if the trial court
concludes that a party is not entitled
to such immunity as a matter of law.96

On the other hand, if the denial of
privilege depends upon disputed is-
sues of material fact or upon allega-
tions in a complaint and the existence
of undeveloped facts, an order deny-
ing a motion for summary judgment
or to dismiss will not be immediately
appealable.97

Additionally, a privilege decision,
even as a matter of law, rendered in
an action that does not arise under
federal law or does not specifically
assert a civil rights claim, will not be
immediately appealable. The Fourth
District Court of Appeal found an or-
der denying immunity to a public of-
ficial under the Eleventh Amend-
ment in a claim brought under the
Equal Pay Act fell outside the narrow
limitations of non-final review.98 The
Fourth District articulated its inten-
tion to narrowly construe Rule 9.130,
and to avoid expanding jurisdiction

when not expressly provided under
the Rule.99

7. Class certification and ap-
pointment or termination of a re-
ceivership

Orders that grant or deny class
certification are immediately appeal-
able, as are orders that grant or ter-
minate appointment of a receiver-
ship.100

8. Non-final orders entered af-
ter final order

Those orders entered after a final
order on authorized motions are re-
viewable under Fla. R. App. P.
9.130.101 Non-final orders entered on
motions that suspend rendition, how-
ever, are not independently review-
able, but instead toll rendition of the
final order for purposes of review un-
der Fla. R. App. P. 9.110.102 Thus,
when a trial court enters a final or-
der, a timely-served motion for re-
hearing tolls rendition of the order
until disposition of the tolling motion.
Once the trial court rules on the toll-
ing motion, it renders the prior order
and makes it final for purposes of
appeal.

An order granting a motion for
new trial is an exception to this; it is
a non-final order on a tolling motion
that is reviewed as a final judgment
under Rule 9.110.103 Orders granting
a new trial motion are hybrids: they
are non-final in form, yet immedi-
ately appealable as a final order.104

However, an order denying a motion
for new trial is considered neither a
final order nor an appealable non-fi-
nal order.105 Because the order grant-
ing a new trial motion is deemed non-
final, a motion for rehearing is not
authorized, and will not toll the time
for seeking review.106

Additionally, certain post-judg-
ment orders may fall beyond Fla. R.
App. P. 9.130, if the proceeding nec-
essarily contemplates further judi-
cial labor that will result in yet an-
other final order. As one court
explained, “where a post-judgment
motion in effect initiates a new pro-
ceeding which will culminate in a
new final order, the non-final orders
entered in the new proceeding must
be considered non-final orders en-
tered prior to final order, not after fi-
nal order, and accordingly are not ap-
pealable as ‘non-final orders entered
after final order’ under Fla. R. App.
P. 9.130(a)(4).”107

A modification proceeding in a dis-
solution of marriage case is one ex-
ample. Although modification pro-
ceedings are not initiated like new
proceedings and do not require for-
mal service of process, the Fourth
District Court of Appeal has con-
cluded that an order in a modification
proceeding must be reviewed on ple-
nary appeal as a final order, and is
tolled by a motion for rehearing.108

9. Orders on motions for relief
from judgment under Fla. R. Civ.
P. 1.540, Small Claims Rule 7.190,
and Fla. Fam. Law R. 12.540.

Orders in the general category of
motions that seek relief from entry
of judgment are reviewable in the na-
ture of non-final orders.109 But an or-
der entered on a Fla. R. Civ. P. 1.540
motion will not be immediately re-
viewable if it merely reinstates an or-
der previously rendered that would
not have been reviewable.

For example, a denial of a motion
to dismiss for lack of prosecution is a
non-final, non-appealable order.
Thus, an order setting aside a prior
order dismissing a case for failure to
prosecute under Rule 1.540 is not
made appealable merely because the
court addressed a Rule 1.540 mo-
tion.110 As the Fifth District Court of
Appeal opined, aligning itself with
the Third District Court of Appeal, “it
would be anomalous if we were to
allow this appeal simply because the
decision to deny the motion to dis-
miss was made after rehearing when
an appeal following an initial denial
of the motion to dismiss for lack of
prosecution would not be allowed.”111

Moreover, a motion to vacate di-
rected toward a non-final order will
not alter the nature of the order–
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even if the lower court addresses the
motion. “An order entered on a mo-
tion to vacate a non-final order, even
where the motion mislabels the non-
final order as final, is not reviewable
under Fla. R. App. P. 9.130(a)(5).”112

E. Non-Final Review in Adminis-
trative Agency Action

In addition to authorizing final ap-
pellate review of final agency orders,
the appellate rules also authorize re-
view of administrative agencies’ non-
final orders through the procedures
set forth in Fla. R. App. P. 9.100 re-
lating to original writs if a party can-
not obtain adequate remedy on ap-
peal from a final order.113 Those
non-final orders entered by adminis-
trative agencies governed by the APA
will be reviewed by the district court
of appeal that would have jurisdic-
tion to review the decision upon en-
try of a final order.114 A non-final or-
der entered by a quasi-judicial
administrative agency not governed
by the APA, and for which review is
not otherwise provided by general
law, is reviewed by certiorari to a cir-
cuit court. Whether the original writ
is reviewed by a district or circuit
court (sitting as an appellate court),
the procedure for such review is out-
lined in Fla. R. App. P. 9.100, which
must be read in conjunction with Fla.
R. App. P. 9.190.
F. Stays Pending Review

To stay lower court proceedings
pending review, a litigant must file a
motion before the lower tribunal,
subject to review by the appellate
court.115 Unless a government or ad-
ministrative agency is seeking re-
view, a stay will not be automatic and
will be subject to the trial court’s dis-
cretion.116

Because the lower tribunal cannot
take action that will interfere with
the appellate court’s review, stays are
favored when a litigant appeals cer-
tain orders. As the Third District ex-
plained, concluding that a party
could not be compelled to produce
discovery while the appeal of a non-
final order denying a motion to dis-
miss for lack of personal jurisdiction
remained pending:

[I]nasmuch as the subject mat-
ter of such an interlocutory ap-
peal is the very question of the
trial court’s right to proceed
with an exercise of jurisdiction
over the defendant, the trial

parties remained pending).
6 Trepal, 754 So. 2d at 706 (explaining that
“[t]he current practice for this Court is to oc-
casionally grant review of interlocutory orders
in cases involving death-sentenced defendants,
but we have been less than precise in defining
our authority to grant such review.”).
7 Id. at 707. The Court promulgated Fla. R.
App. P. 9.142, authorizing review of non-final
orders in post-conviction proceedings and ex-
plaining that such review would be in the na-
ture of an original writ petition. See Amend-
ment to the Florida Rules of Appellate
Procedure (9.142), 837 So. 2d 911 (Fla. 2002).
8 Fla. R. App. P. 9.125 (authorizing a district
court to certify a final order or appealable
non-final order to the Florida Supreme Court
for immediate consideration).
9 See, e.g., Harris v. Coalition to Reduce Class
Size, 824 So. 2d 245, 246 (Fla. 1st DCA 2002)
(suggesting appeal to Florida Supreme Court
pursuant to Fla. R. App. P. 9.125 that origi-
nated as an injunction order declaring a stat-
ute unconstitutional).
10 Art. 5, Fla. Const.
11  See, e.g., State v. Gaines, 770 So. 2d 1221
(Fla. 2000) (rejecting as unconstitutional a
statute that sought to make certain criminal
orders by circuit courts immediately appeal-
able).
12 Gaines, supra, 770 So. 2d at 1225; see also
Osceola County v. Best Diversified, Inc, dis-
cussed infra at 77.
13 Fla. R. App. P. 9.030(b) (1) (C); Art. 5, §
4(b)(2), Fla. Const.
14 Art. 5, § 5, Fla. Const.; see Blore v. Fiero,
636 So. 2d 1329 (Fla. 1994) (acknowledging
the Constitutional distinction between circuit
and district court jurisdiction and noting that
circuit court appellate jurisdiction is governed
by the legislature pursuant to the Florida
Constitution).
15 See, e.g., Biore, supra.
16 Fla. R. App. P. 9.130(a)(1).
17 Fla. R. App. P. 9.130(g).
18 Travelers Ins. Co. v. Bruns, 443 So. 2d 959,
961 (Fla. 1984).
19 BE & K, Inc. v. Seminole Kraft Corp., 583
So. 2d 361, 364 (Fla. 1st DCA 1991).
20 Pursuant to appellate rules, an initial brief
is due fifteen days after filing a notice of ap-
peal and an appendix is used instead of a
record on appeal. Fla. R. App. P. 9.130(b)(2)(d)
and (e).
21 S.L.T. Warehouse Co. v. Webb, 304 So. 2d 97,
99 (Fla. 1974).
22  See Augustin v. Blount, Inc., 573 So. 2d 104
(Fla. 1st DCA 1991) (noting that generally, dis-
missal without prejudice is a non-final order).
23 See, e.g., Walden v. Adekola, 773 So. 2d 1218,
1219 (Fla. 3d DCA 2000) (“However, as plain-
tiff points out, the statute of limitations has
expired so that the dismissal is, as a practi-
cal matter, with prejudice.”).
24 See, e.g., Peterson Homes, Inc. v. Johnson,
691 So. 2d 563, 546 (Fla. 5th DCA 1997).
25  See, e.g., McQuaig v. Walmart, 789 So. 2d
1215 (Fla. 1st DCA 2001).
26  See, e.g., One Thousand Oaks, Inc. v. Dade
Savings & Loan Assoc., 417 So. 2d 1135, 1136
(Fla. 5th DCA 1982); see also Couch v. Tropi-
cal Breeze Resort Assoc., Inc., 867 So. 2d 1219
(Fla. 1st DCA 2004) (holding that order la-
beled as final judgment was not final when
related counts remained pending); Eagle v.
Eagle, 632 So. 2d 122 (Fla. 1st DCA 1994) (not-
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court has a right to proceed with
the cause but not to destroy the
subject matter.117

Orders concerning personal juris-
diction, the right to arbitration, or
qualified immunity pertain to the
right of a litigant to be free from suit
or to avoid a judicial forum alto-
gether.118 Therefore, a trial court
should grant a stay on relatively lib-
eral conditions when a litigant seeks
review of the foregoing.
Conclusion

As the rules and cases construing
them illuminate, non-final orders are
only reviewable under narrow cir-
cumstances. While some non-final or-
ders fall directly within Fla. R. App.
P. 9.130, others are more difficult to
characterize. The overriding prin-
ciple remains that appellate courts
will construe matters to limit imme-
diate appealability and enable the
orderly and expedient completion of
trial court proceedings. This, coupled
with the general principle that judi-
cial labor before the trial court must
conclude before appellate review can
begin, maintains the necessary equi-
librium between trial and appellate
jurisdiction, and avoids piecemeal
review arising out of a lower court
proceeding.
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Editor’s Column: The Proposed Sixth District
Court of Appeal: Real Need or Proverbial
“Cutting Butter with a Chain Saw”?
by Dorothy F. Easley1

currently performing effectively and
within the accepted measures of perfor-
mance, and that any current differ-
ences in performance do not appear to
correlate to differences in court size.
For example, Florida’s appellate courts
do not have severe case back logs, de-
ciding cases at or near 100 percent
within the same year on the average.
Also, the data suggest little correlation
between the size of each of Florida’s
intermediate appellate courts and the
time that each takes to dispose of its
cases.7

The 2004 Report also concluded that,
based on the experiences of courts
across the country that are larger than
those in Florida, collegiality is not re-
duced with growth in court size.8  Uni-
tary courts9 developing a culture of col-
legiality keep that culture–even when
those courts get bigger.10  Efficient court
performance is also less a function of
court size and more a function of strong
leadership, good case management
practices, a manageable caseload per
judge, and the availability of adequate
support resources.  Large courts can
and do function as well as small courts
when these conditions are present.11

The 2004 Report also noted that not
all appellate courts surveyed across the
country have been obligated to main-
tain consistency in the decisions com-
ing out of their respective districts.12

For example, California’s First, Second
and Fourth Districts, with 20, 32 and
25 appellate judges, respectively,13 have
no conflict resolution mechanism, and
conflicts between those districts are
resolved by their respective supreme
court, if at all.  Moreover, it “is not un-
usual to have division disagreements,
and this is considered simply part of the
process.  The chief judge of the First
District reports that he has never heard
of lawyers complaining about this. . .
.[T]he Second District’s experience is
that there are fewer conflicts than
there were fifteen years ago.  In the
Fourth District panels generally defer
to the opinion of another panel in the
division out of respect, but there is no
obligation to do so.”14

On the other hand, there are appel-

and that Appellate Court Conges-
tion, to the Extent It Exists, Is Bet-
ter Resolved by Adding More Ap-
pellate Judges to the Existing
District Courts.

On August 30, 2002, the Florida Su-
preme Court appointed the Commis-
sion on District Court of Appeal Perfor-
mance and Accountability.2  Judge
Martha C. Warner of the Fourth Dis-
trict Court of Appeal chaired this Com-
mission.  On December 23, 2002, then-
Chief Justice Anstead supplemented
the Commission’s charge and asked the
Commission to study the effect of court
size on collegiality and court perfor-
mance.

Through multiple video conferences
over 1.5 years, the Commission exam-
ined current court performance data of
the Florida District Courts; conducted
a survey of Florida District Court
judges; researched the current litera-
ture on court size and performance
among the federal courts; and inter-
viewed the presiding judges of large
intermediate courts in other states
around the country.  After gathering the
data, the Commission issued its Report
on Court Size as It Affects Collegiality
and Court Performance, June 2004,
(the “2004 Report”), to aid the Florida
Supreme Court’s deliberations on the
certification of new appellate judges
and future discussions of the structure
of district courts of appeal in Florida.
Judge Griffin, a member of the Com-
mission, graciously shared the findings
in that 2004 Report.

The Commission concluded that,
while two recent studies of Florida’s
appellate courts4 implicitly posited that
smaller courts (no greater than twelve
judges) operated more effectively than
larger courts, those results were not
born out by the 2004 Commission’s sur-
vey results.5  They were also not born
out by the Commission’s research of the
existing literature on court size in other
state and federal jurisdictions across
the country.6

Pertinent to the issues surrounding
the creation of a Sixth District Court of
Appeal, the Commission concluded that
Florida’s District Courts of Appeal are

A. Introduction
Under article V,

§ 9 of the Florida
Constitution, the
Florida Supreme
Court is respon-
sible for determin-
ing the need for
increasing or de-
creasing the num-
ber of judges decid-

ing cases.  To make that determination,
the Court looks at case filings, disposi-
tion data, other qualitative compo-
nents, and requests from the courts
themselves to capture important data
otherwise missed.

Although the Florida Supreme
Court certified the need for 88 new
judges in the trial and appellate courts
of the state in 2004 (4 appellate judges,
51 circuit court judges, and 33 county
court judges), once again the judicial
system got no new judges.  The reason
the legislature granted none was be-
cause the Florida Supreme Court did
not approve the creation of a new Sixth
District Court of Appeal, which the
House made a condition for the fund-
ing of new judgeships.2  A new Sixth
District would have had a total fiscal
impact for year 2004-05 of roughly $4.7
million and was to be  based in Tampa.
The Sixth District would have
reconfigured the existing Second,
Fourth and Fifth Districts, perhaps
causing judges in those districts to be
moved to other districts, or at least
their homes relocated.

Because the creation of a Sixth Dis-
trict Court of Appeal has implications
that would impact all of us in the ap-
pellate community, I asked the Honor-
able Judge Jacqueline Griffin of the
Fifth District Court of Appeal and the
Honorable Chris Altenbernd, Chief
Judge of the Second District Court of
Appeal, to share their views and infor-
mation to help us understand the is-
sues better.
B. Judge Griffin Shared a Report
Commissioned by the Florida Su-
preme Court, Finding that There Is
Currently Little, if Any, Present
Need for Creating a Sixth District,
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late courts that have a duty to main-
tain consistency in the opinions of the
court.15  For those courts, the consis-
tency of the law has become a prime
value that the appellate courts sur-
veyed are continuing to foster.16

The 2004 Report also concluded that
the larger the court the greater the risk
of intra-court inconsistency in opinions;
however, those courts are currently ad-
vancing and maintaining consistency
through either a formal or informal en
banc procedure to resolve intra-court
conflicts.17  Although many of the large,
state intermediate courts of appeal do
not have any mechanism to resolve in-
tra-court conflicts, of those that do,
none use a full en banc process.18

Where consistency is addressed infor-
mally, such as through the circulation
of opinions to all of the judges for com-
ment before release, at some point the
process becomes burdensome because
of the number of opinions each judge is
expected to review.19

The Florida courts, on the other
hand, the 2004 Report continued, are
successfully using the full en banc pro-
cess to resolve inconsistencies.  Also, it
does not appear that the current size
of the courts is an impediment to resolv-
ing intra-district inconsistency in the
law.20

Nationally, chambers dispersion, (i.e.
district courts with branches in differ-
ent geographical locations), has become
less of an impediment to collegiality
and court performance.  This is due, in
large part, to the advances in commu-
nication and document management
technology, particularly the use of e-
mail and the internet.21 The 2004 Re-
port noted that Florida’s Second Dis-
trict Court of Appeal has had dispersed
chambers in Tampa and Lakeland, ap-
proximately 50 miles apart, for twenty-
five years.  The judges of that court re-
port that this dispersion had little effect
on collegiality on the court.  The Sec-
ond District’s experience, however, does
not speak to what would be the effect
of more locations or more distant loca-
tions on collegiality.22

C. Second District Court Chief
Judge Altenbernd’s Views Are Con-
sistent with Findings and Conclu-
sions in the 2004 Report of the
Commission on District Court of
Appeal Performance and Account-
ability.23

1. Certification of Need:      Back-
ground

In our interview, the Second
District’s Chief Judge Altenbernd ex-

plained that the Second District, while
not ruling out the need for one, never
asked for the creation of a Sixth Dis-
trict Court of Appeal.  Neither did the
Fourth and Fifth Districts, which were
also affected by last year’s proposal.
The Second District had never re-
quested the addition of the number of
appellate judges required to fill a Sixth
District Court of Appeal.

In the last two years, the Second
District requested the certification of
only two new judges.24 Both times, the
Florida Supreme Court certified the
need for those two judges to the Florida
Legislature.  The legislature did not
authorize funding.25

Judge Altenbernd explained that
this year the Second District intends to
only request one new judge and to seek
instead approval for additional staff to
meet the Second District’s needs.  The
reason for this small request is three-
fold.  First, more judges create the prob-
lem of lining up space for new offices,
no different from opening a new law
office.  Second, the Second District has
become aware that much of the growth
in caseload has occurred in prison writs
and pro se litigation.  The Second Dis-
trict is of the opinion that its judges can
handle a larger number of these cases,
so long as its judges have sufficient le-
gal and administrative staff to assist.
Finally, there are difficulties with
“training up” new appellate judges and
their new staff.  The Court prefers to
bring on one new judge at a time, mak-
ing an assessment, thereafter, of
workload and the need for additional
growth.

2. Certification of Need: Judge
Altenbernd’s Views on the Second
District’s Caseload and Other Indi-
cators of Need

Judge Altenbernd was also not en-
tirely persuaded that the Second
District’s case load justified creating an
entirely new Sixth District Court of
Appeal in 2004 for the following rea-
sons.  First, in the 2003-04 fiscal year,
the Second District had 5826 filings.
That is the largest volume of filings in
Florida. The First District, which has
only one more judge than the Second
District, was in second place with 5725
filings, and the Fourth District was
third at a little more than 5000 filings.26

Notwithstanding the large number of
filings in the Second District, the
Court’s  dispositions to filings ratio runs
timely and close to the other appellate
courts, between 96 and 102 percent in
a given year.27

Second, the caseload in the Second
District is the upshot of two fairly
stable attributes. Neither area popula-
tion nor the number of circuit court
judges within the Second District seem
to be growing at such a rate to warrant
the creation of an entirely new district
court of appeal.  In terms of population,
the Second District has roughly
4,700,000 people, growing about 1-2
percent per year.  By way of contrast,
Miami-Dade County, located in the
Third District, has over 2.3 million in-
habitants, but is one of the top 5 immi-
grant destinations within the United
States,28 and has added the most new
residents, (more than 92,000), between
2000 and 2003, at a growth rate of 4.1
percent.29

Third, the Second District’s current
case load is determined by the number
of circuit court judges within the Dis-
trict.  Judge Altenbernd explained,
“There is a positive correlation between
the number of circuit court judges and
district court filings; the greater the
number of circuit judges, generally the
greater the number of appellate case
filings.  A good appellate court judge to
circuit court judge ratio is 1:8.  If there
is 1:10, then the appellate court is
struggling to keep up.”

In the Second District, with fourteen
appellate judges, there are 142 circuit
court judges. Thus, the ratio is 1 appel-
late judge to 10.1 circuit court judges,
putting the Second District at or near
its maximum capacity.  This ratio runs
slightly higher than the Fourth District
with only 12 appellate judges and 102
circuit court judges; a ratio of 1 appel-
late judge to almost nine circuit court
judges. The Fourth District is signifi-
cantly higher than the Third District,
with only 10 appellate judges and 78
circuit court judges; a ratio of 1 appel-
late judge to almost eight circuit court
judges.30  Judge Altenbernd is con-
cerned that a sizable growth in the
number of circuit court judges will
eventually make a redistricting process
inevitable.

Other factors affecting the Second
District are the number of filings in a
given year, which obviously increase or
decrease the appellate court’s case load,
particularly in a given subject area of
law.  By contrast, the number or origi-
nal proceedings, i.e. extraordinary
writs, in the appellate courts are much
fewer, which present a smaller admin-
istrative burden on all the appellate
courts.

Civil appeals in the Second District
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are now expected to remain at or near
their current level, and range from 950
to 1000 per year, with more than 80
percent of those being paid filing fee
appeals.  Alternative dispute mecha-
nisms appear to have limited the
growth of civil appeals, and the Second
District believes this trend is likely to
continue for the next five to ten years.
Civil appeals do not impose as great an
administrative burden on the Second
District. With only modest growth– less
than 30 percent because of the increas-
ing use of alternative dispute resolu-
tion–a minor increase is predicted to
continue.  Probate and guardianship
appeals also present few administra-
tive burdens for the Second District,
representing only 40-50 appeals per
year.

Administrative appeals, which can
include unemployment appeals, aver-
age 150 filings per year.  If the appel-
lant is indigent, he can pay no filing fee
and be entitled to a free transcript.
These factors increase the burdens on
the Second District, as well as Florida’s
other appellate courts.  There has been
a recent shift in the filing of adminis-
trative appeals, and most unemploy-
ment appeals are now being filed in the
First District.

Criminal post-conviction Rule 3.800
and 3.850 appeals are also a growing
area that present a growing adminis-
trative burden for the Second District
and for most appellate courts.  In 2003,
there were about 5200 post-conviction
appeals statewide and growing.  While
the number of post-conviction appeals
“wax and wane” with the issue, in 2003-
2004 the Second District had 1500 such
appeals, 1800 the year before, and
roughly 450 ten years ago.

One of the critical reasons for the
administrative burden that post-con-
viction appeals present, Judge
Altenbernd explained, is that 98 per-
cent of Rule 3.800 and 3.850 appeals
are pro se, since there is no constitu-
tional right to counsel in post-convic-
tion proceedings.  As a result, these
cases are more likely to come to the
Second District subject to jurisdictional
bars or riddled with jurisdictional or
other threshold problems.  These prob-
lems consume the Second District’s
staff resources to resolve them, no dif-
ferent from the demands they place on
the other appellate court staff.  For ex-

ample, Judge Altenbernd explained, 8
staff attorneys currently comprise the
Second District’s central staff.  Pro se
appeals consume roughly two-thirds of
their time precisely because they are
pro se.

In contrast to the demands that
post-conviction appeals place on the
Second District’s staff attorneys, tradi-
tional criminal appeals, though similar
in number at 1700 filings in 2003 and
growing, place fewer administrative
demands.  Judge Altenbernd credits
this lighter load to the representation
by competent appellate counsel of the
criminal appellate parties–the Attor-
ney General and Public Defender Ap-
peals Divisions–with an already exist-
ing base of substantive criminal and
appellate law expertise.

Family law appeals also impose ad-
ministrative burdens on the Second
District.  While they average only 166
filings in a given year, Judge
Altenbernd estimates that roughly two-
thirds of those appeals involve at least
one pro se appellate litigant with, there-
fore, more frequent jurisdictional or
perfection of appeal problems.  Adding
to that, the Second District is concerned
about the overall quality of those ap-
peals and the fundamental issues they
may present.  For example, unlike
Anders situations in criminal appeals,
wherein appellate courts are required
to look for issues, appellate courts are
not required to look for issues in civil
appeals; so, any issues that pro se liti-
gants do not  raise in family law appeals
are lost, with the exception of funda-
mental issues such as those raised in
child custody cases.

Juvenile appeals also present special
administrative burdens.  Judge
Altenbernd observed that, while there
were only 325 such appeals in 2003, and
only 280 the year before, appellate
courts are required to expedite many of
those appeals.  He explained that ter-
mination of parental rights, for ex-
ample, require expedited appellate re-
view.  Adoption cases are even more
expedited because the process of adop-
tion cannot proceed until the appeal is
final.

Currently, the Court is processing
these appeals in 210-220 days.  The
Court hopes to further expedite this
process, but court reporter problems
and the supply of lawyers handling
these cases make it difficult to improve
this statistic.  Meaning, the number of
lawyers able to handle juvenile appeals
is small.  So, because those appeals are

expedited at the same time that the
number of lawyers able to handle them
remain few, there is a constant struggle
to keep up with those appeals.  That, in
turn, creates an even greater burden on
the appellate courts to aggressively
“case manage” those appeals.  To fur-
ther address that problem, there is also
a pilot program at the Thirteenth Judi-
cial Circuit Court to order a status con-
ference immediately upon the filing of
the notice of appeal to make sure the
record on appeal is being obtained and
assembled promptly.

Judge Altenbernd also noted other
qualitative burdens on the Second Dis-
trict, similar to the burdens on the other
appellate courts, that place greater con-
straints on the Court’s time, and that are
not addressed through the creation of a
wholly new appellate court.  One is the
Court’s long tradition of granting oral ar-
guments in all cases, similar to the Third
District Court of Appeal.  Preparing for
and hearing oral arguments takes more
of the Court’s time.

In addition, appellate judges are as-
signed to work on statewide committees
concerning a myriad of administrative
problems.  Yet, the appellate work
comes first, with the committee ap-
pointments always falling second.

3. Further Computerization Is
Also Not the “Silver Bullet” for Ex-
pediting What Remains a Human
Decision-Making Process

Judge Altenbernd noted that com-
puterization in the Second District, like
other appellate courts, has allowed ap-
pellate judges to process more cases
than ever before.  He also noted that the
respective clerks’ offices are able to bet-
ter monitor cases with greater comput-
erization.  “Each case is resolved by
three judges.  While processing 1100
cases ten years ago would have been too
much for any judge on the Second Dis-
trict, with adequate staff, computers al-
low each judge on the Court to resolve
between 1100 and 1200 cases,” he ex-
plained.

Judge Altenbernd cautions, however,
that Florida’s appellate courts today
are already running at or close to their
maximum capacity.  This is because
computers cannot further accelerate
the process by which judges decide
cases, maintain existing law and ad-
vance new, adequately debated law.
Appellate judges decide cases within
multi-faceted criteria and consider-
ations. “Good, deliberative decisions
can only be made so quickly,” he ex-
plains.

EDITOR’S COLUMN
from preceding page
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said.32

On top of the financial burdens an
entirely new district court would logi-
cally impose, there are also the
“bramble bush” issues a Sixth District
poses that merit further deliberation.
Suppose, for example, that a Sixth Dis-
trict is created now.  Since new appel-
late judges and experienced appellate
judges must be blended to promote de-
cisional continuity, how are the appel-
late judges going to be reconfigured?
How are existing staff to be
reconfigured?  How are new staff to be
“trained up”?  And how is this all to be
done at the same time that Florida’s
appellate courts strive to maintain de-
cision-making consistency?

Judge Altenbernd also notes that “a
Sixth District creates ‘domino effects’
on the other appellate courts and the
Florida Supreme Court, all of which
must be carefully and objectively evalu-
ated.”  “For example,” he explains, “any
new appellate court creates more certi-
fied and conflict questions for the
Florida Supreme Court.  The increase
in certified and conflict questions for
the Florida Supreme Court also means
an increase in the Florida Supreme
Court’s work load.”

“In addition, under the Florida
Constitution, at least one judge from
each District Court must be appointed
to the Florida Supreme Court, which
means that a new judge from the new
Sixth District would be appointed to the
Florida Supreme Court.  If a Seventh
District were created, every justice
would come from a designated district,
and no justice would ever be selected
statewide.  That is simply not, ” Judge
Altenbernd observes, “the best method
for selecting Supreme Court Justices.”
E. If Not a Sixth District Court of
Appeal or Greater Computeriza-
tion, Then What?

The Commission’s Report and Judge
Altenbernd’s facts and observations
lead to the conclusion that, while a
Sixth District may be a good, perhaps
even excellent, solution for the future,
there are currently better, less invasive
ways to solve the current Second Dis-
trict administrative burdens that will
minimize forseeable and unforeseeable
ripples within the Second District and
among the other appellate courts.  First,
the Second District might address, as
Judge Altenbernd originally requested,
much of that Court’s current burdens
with simply one new judge, two more
unassigned staff attorneys and one sec-
retary, to help with prisoner appeals
and writs.  “If prisoner cases are worked

up by staff attorneys,” he explains,
“then they can work those up with more
independence because prisoner cases,
often with jurisdictional bars, warrant
fewer written opinions, unlike civil ap-
peals.”

Also, with greater staff, Judge
Altenbernd sees using more circuit
court judges sitting by special designa-
tion as panel members in addition to
the appellate judges.  “Adding a 15th
circuit judge to the Court allows more
cases to be resolved without having to
add more senior staff,” he said.  “Be-
cause we sit in groups of three, we can
maximize the number of cases we re-
view when the number of judges is di-
visible by three.”

Judge Altenbernd also sees ways to
reduce the number of post-conviction
appeals.  For example, “If a prisoner
files a post-conviction motion that is
denied as facially insufficient, the cur-
rent appellate rules provide for an ap-
peal of that order.  However, the appel-
late courts remand those kinds of
orders to be decided upon a facially suf-
ficient motion.  The number of post-con-
viction motions could be significantly
reduced if the rules were amended to
remove the appealability of those or-
ders, and the lower courts, instead, de-
nied those motions without prejudice to
the prisoner to amend and make their
motion facially sufficient, before those
became appealable orders.”  Removing
wholly unripe and unnecessary appeals
will leave more time for the appeals
that are ripe and intended for higher
court review, he proposed.
Conclusion

The issues surrounding the creation
of a Sixth District Court of Appeal are
still unresolved.  But efforts to resolve
these issues continue, and get better
with each study.  As of the publishing
of this column on the Sixth District,
the Supreme Court of Florida is con-
sidering further study by the Commis-
sion to get more and better informa-
tion so that the Court and the Florida
Legislature can find a meaningful so-
lution to keep Florida’s courts strong
and effective for all citizens, rich and
poor, heeding the brutal candor of fel-
low jurist Judge Stephen Reinhardt:

We federal judges are simply
unable to abandon our notion of
the appellate courts as small, co-
hesive entities operating in a
pristine and sheltered atmo-
sphere.  It appears that, rather
than surrender this wholly un-
realistic and outdated vision of
the federal judiciary, many of us

D. Creating a Whole New Sixth
District Court of Appeal Presents
Potential Problems.

Upon reviewing the Commission’s
Report and discussing the issues on
multiple levels with Judge Altenbernd,
it is clear that the drags described
above that affect case disposition are
not unique to the Second District Court
of Appeal.  All of the district courts are
near or at their maximum capacity.
Based on this information, it would also
appear that, while the clerks’ offices
around the state might benefit from
being larger, perhaps even being cen-
tralized for economy of scale, the cre-
ation of a Sixth District at this time
does not necessarily solve the problems
the appellate judges are currently fac-
ing.

While a Sixth District may, indeed,
solve court congestion in the future,
there would appear to be little wisdom
for specially creating at this time an
entirely new Sixth District Court of
Appeal, in lieu of approving a small
number of additional appellate judges
and staff to all existing district courts.
In addition to the reasons and facts
cited above, there are additional, quali-
tative reasons for working within the
existing district courts.

First, the numbers needed to fill a
new district court of appeal are far in
excess of what Judge Altenbernd has
requested and what the Supreme Court
of Florida has certified in past years.  As
a practical matter, those numbers were
presumably generated after thoughtful
study and considerations that have,
perhaps, not been entirely explored by
proponents of a Sixth District, despite
the best of intentions.  “The Second Dis-
trict only grew by two judges in the last
eleven years,” and there is “no reason
why the Second District should not con-
tinue in that trend,” Judge Altenbernd
explains.  Based on this information, an
entirely new Sixth District presents
more than a doubling of the number of
judges historically needed for the Court
to remain on task and effective.

But also troubling is that the Sixth
District represents new expenses to
Florida’s taxpayers in a time when
court budgets are restricted and court
services to Florida’s citizens are being
reduced.31  “Salaries for a new clerk of
court and a new marshall, other court
staff, and the expense of a new build-
ing present a front-end expense of
roughly $10-12 million, just to create a
Sixth District.  Then, there is the
roughly $1 million per year to operate
that new court,” Judge Altenbernd

continued next page
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are willing to ration justice, to
eliminate some of the best quali-
ties we once associated with ap-
pellate decision[-]making, and to
shut the doors of the courts to the
American people by severely re-
stricting our jurisdiction.33

Judge Altenbernd confirmed that
the Court’s most recent commissioned
work will be underway in the very near
future.
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