The Revord

JOURNAL OF THE APPELLATE PRACTICE AND ADVOCACY SECTION

Volume V, No. 1

THE FLORIDA BAR

October 1996

Message from the Chair

by Raymond T, (Tom) Elligett, Jr,, Chair
Appellate Practice and Advocacy Section

Schropp, Buell & Elligeti, P.A.

What’s your specialty?

Hsomeene asks what my specialty
is when it comes to making dinner,
“reservations” iz probably the most
accurate answer. When it comes to a
specialty in the practice of law, many
of our Section members have no res-
ervations about indicating appellate
practice.

To paraphraze a recent commer-
ctal, will being a Section memhber
make you a better appellate lawyer?
Well, actually, it probably will. Sim-
ply reading The Record and the ar-
ticles reproduced in The Appefllate
Practice Guide will keep you ap-
prised of the inner workings of pur
District Courts of Appeal {the Publi-
cations Committee is working on

updating Roy Wasson’s fine articles).
The Record covers a variety of other
suhjects and Editor Hala Bandridpe
plans to expand the scope of cover-
age this year {with the help of ever-
valuable Chris Ng and some new re-
cruits).

Numerous appellate decisions
highlight the growing recognition of
appellate practice as a specialtw.
Competent appellate counsel must
master a separate set of rules—both
as codified in the Florida Appellate
and Federal Appellate (and Eleventh
Circuit} Bules, and in the decigional
law (for example, standards of re-
view and rules for the preservation
of crror and exceptions to those
rules}.

The Supreme Court Series, Part Il

The Operation of the
Florida Supreme Court

by Gerald Kogan' and Robert Craig Waters?

Editor’s Nete: This article is an ex-
cerpt from “The Operation and Juris-
dietion of the Filorida Supreme
Court,” by Gerald Kogan and Robert
Cratg Waters. @I0583 by Gerald
Kogan and Robert Craig Waters. It
wes eriginally published at 18 Nova

L. Bev 1151 (1994} and reprinted in
19893 by the Supreme Court of
Florida. It is reprinted here with per
mission,

The judiciary is Florida™s maost
peorly understood branch of govern-
continped, poge B

But simply learning the rules is
not enough. Numerous anthors and
judges have observed that appellate
practice requires a separate set of
skills from trial practice. Great cross-
examination skills zimply de not help
one zelect and brief the issues that
might result in the reversal the ap-
pellant seeks {(or to preserve the
appellee’s result).

An attorney’s membership in the
Appollate Practice and Advocacy Sec-
tion demonstrates a level of interest
in appellate practice. One of our on-
gaing projects this year is to continue
the phenemenal growth the Section
enjoyed under Chairs Steve Stark

continued, poge 2
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CITAIR™S MESSAGE

and Tony Musto,

Toward that end, Raoul Cantero is
chairing cur membership committee.
His committee will be inviting law-
yers who handle appeals to join the
section. Raoul is looking for a few
good commitiee members to help.
Fax him your interest at 305/5858-
4777 (or Jackie Werndli at The
Florida Bar, 904/561-5826),

Full speed ahead

The Section has experienced a
great two-plus years, engineered by
Tony and Steve with help from many
others. We want to thank dessert re-
ception co-sponscr, the Young Law-
yers Thvision, and our appellate des-
sert sponsors (sec the list inside).
Congratulations to Chair Angela
Flowersz and her Program Committee
for another great job (although I'm
not sure [ believe zhe really balked all
those desscris).

We also appreciate the Florida

Letters to the Editor

Editor:

Aa the author of the petitioner's
briefz in the Supreme Court in Saffor
i State, | read the decenstruction of
the case by my colleague David A.
Daviz with gresat interest (“Shaping
Appellate Opinions: The Appellate
Role,” March 1996}, Since Sajfforis a
significant case with long-range con-
gequences, | have a few comments on
its pestation that T hope will shed
more light on the appellate
advocate's “art.”

My problem in the Supreme Court
lay in finding something to argue
that hadn’t already been covered in
the four opinions issued by the en
banc district court. In fact, most of
what I wanted to say about applying
Hepring to my case had already been
said by Judge Allen in his dissent. So
I took a different tack. I interpreted
the certified question, “What iz the

correct standard to be utihized in de-
termining the admissihility of collat-
eral crime evidence in cases involv-
ing zexual battery within the familial
context.” as opening the floor to more
than just a fine-tuning of Heuring v
State, 513 S0.2d 122 (Fla, 1987},
From previous cases, I'd eoncluded
that Hewring wasn't merely impre-
cizse and difficult te apply, it was
hased on two false premises. First, 1
think the Court was mistaken in as-
suming that eredibility is & material
fact in igsue, like identity, plan or
preparation, when really it is just a
means of assessing facts. Second, 1
think the Court had no business cre-
ating a speeial rule of admissibility
for collateral evidence in this type of
case, when the evidence code already
had a rule (section 90.404({21) passcd
by the legislature governing admis-
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Supreme Court’s appearance for the
second Dhscussion with the Court. As
I observed in The Record previonsly,
the Court’s willingness to interact
with, and field guestions from,
Florida lawyers reaffirms its level of
interest in the Bar.

As you will see from the Section col-
umns, we have a number of exciting
projects continuing and some new ones
planned for the year. If you are not al-
ready on a committee and would like
to become active, let Jackie Werndli at
The Flerida Bar know.

gion of such evidence.

I didn't really expect the Supreme
Court to side with either of these ar-
guments, but as an assistant public
defender I try not to let long odds
keep me from deing my job. 1 think
part of that jeb is to apeak nopopu-
lar truths to power. I also thought my
strategy might help my client by
making Judge Allen’s perapective
peem more the centrist approach,
and I relied an his views as a fallback
position.

Unfortunately, I dido’t get to make
my pitch perscnally, az a medical
problem kept me from participating
in oral argument. [ understand from
my sub that the Court didn’t think
too much of my approach. Nonethe-
less, I think it worked. The Court
granted Saffor a new trial and
nudged the law into what looks like
a more equitable arbit. I still believe
the zpecial judpe-made rule of evi-
dence created in Hewring and
tweaked in Soffor iz indefensible,
and I'l! again tell that to the Court if
I get the chance and if I think it will
help my client. As to whether such an
argument iz helpful to the Court—a
focus of Mr. Davis’ analysis—I figure
that's why the justices have clerks.

len P Gifford

Asgistant Public Defender
301 8. Monroe St., Suarte 401
Tallahassee, FL 32301

April 12, 1996

Please send your letters to Hala A
Sandridge, Editor, The Record, PO
Box 1438 , Tempa, FL 33601-1438.




The Case of the Defamed Stripper:
Why Appellate Lawyers Should be on the Internet

by Robert 8B, Glazier

It the summer of 1985, after my
first year of law school, I was lucky
encugh to have a job working for a
law firm. My reaponsbilities were
not =0 much law clerk as librarian
and grunt. One of my first assign-
ments was to go to a warehouze and
see what was in boxes the firm had
placed there during the previous 30
veard. Mest of the materials were
unintergsting: wills, contracts,
pleadings from loog-forgotten cases.

But one document was particu-
larly interesting. The lawyer wha
had started the firm had in its carli-
est days represented a stripper who
had brought a defamation action.
(The lawyer went on to become suc-
cesstul and respected, 2nd eventu-
ally became president of The Fiorida
Bar. In the event he may no longer
wish to recall the case, I will not disz-
cloge his identity.)

The casc of the defamed stripper
had gone up on appeal. In the aame
way that a booklover enjoys zeeing
old books, as an aspiring appellate
lawyer | was interested in seeing a
brief from an earlier time.

But what was perhaps most inter-
ezting about the brief was that it was
acarbon copy on onion skin paper. It
was from the pre-photocopier era,
when the only copy of a document
was itz carbon copy.

The file alse contained a letter
from a law student in Misasissippi,
who had heard about the case and
wanted to see the brief, The lawyer
wrote the student back, with the car-
bon copy enclozed, and azked the stu-
dent to return the brief when he was
finished. This letter, quite ordinary
in its day, seemed remarkable to me:
The lawyer had only the carbon copy
of the document, and the only way to
share it with someone was to lend it.
Something we take for granted many
times each day—the ability to
cheaply and quickly make copies of
documenta—was at that time simply
not part of the daily life of a lawyer.
Now, almost 40 years later, we take

for pranted the remarkable conve-
niences which technology provides.

The lesson of this story—other
than to be very careful about the files
vou allow your law clerk to lnook
through—is that technology can and
does transform the practice of law.
Photocepiers, computers, on-line re-
search, CD-REOMS, overnight deliv-
ery, among other innovations, have
made the work of an appellate law-
yer easier than before. Those whe
adapt—that is, those who adopt the
technological advances—ean make
their lives easier and their practices
more profitable.

Appellate Lawyers on the
Internet

Perhaps the most important tech-
nological advance in recent vears 15
the Internet. You certainly have
heard of it. But what ean the Internet
do for an appellate lawyer? Do appel-
late lawyers—-who pride themselves
on practicing law at its purest, and
who sometimes scorn technology as
demeaning a grant tradition—have
anything to gain from the everhyped
Internet? The answer, without doubt,
15 ¥es.

In summary, the Internet allows
appeliate Jawyers to (1) obtain case
law and other materials at far lesa
coat than in any other way, (2) com-
municate with other lawyers and cli-
ents, {3} increasc their profile in the
legal community, and (4} find a com-
munity of lawyers with similar inter-
esty.

Resources available on the
Internet

Perhaps the greatest benefit of
heing on the Internet for an appel-
late lawyer is the primary law mate-
rial such as case and statutory law.
While the Internet is not as compre-
hensive or ag well-organized as Lexds
or Westlaw, it has two advantages.
First, Internet access generally costa
about $1.00 an hour, compared to
$240.00 an hour on Westlaw,. Second,
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many of the legal materials available
on the Internet are available there
almost immediately, and before they
are available on the commercial le-
gal research services,

There are many legal materials
available on the Internet. Some of
the most valuable are discussed be-
low.

Florida lamw: Florida is among
the nation’s leaders in providing le-
gal materials on the Internet. The
Florida Supreme Court has a wehsite
which iz probably the best of any
court’s site in the country. The site
contains much information which
would be nseful to appellate lawyers,

Florida judicial opinions are
posted on the Internet in two places.
The guickest way to obtain access is
through Florida Law Weckly's
websgite. It posts Florida Supreme
Court opinions each Thuraday,
within hours of their release. It posts
district court of appesal opinions two
to four days after releasc, which is
still a least a week before publication
in the printed version of Florida Law
Weekly. This gquick access to opinions
can give you an edge. I recently spoke
at a continuing legal education semi-
nar on one particular issue which
was important to everyone at the
seminar. When the outline was pre-
pared there was ne case law on the
issue. However, about a week befgre
the seminar a district court decided
the igsue Because of the Internet, 1
was able to tell the people at the
seminar about a case which none of
them knew about. {(Florida Law
Weekly on the Internet is available
without charge, but only to those
with a print subscription to the puh-
lication.)

Florida Supreme Court opintons
are also posted by the University of
Florida, but there is a delay.

Florida statutes are availzable on
the Internet, as is infermation on the
Legislature. Bills filed in the Legis-
lature are available on-line, and sc
iz information on the status of bills.

Adminisirative materials are also
available. The Florida Administra-

continued .




DEFAMED STRII'I'ER

tive Weekly iz on-line, and many
state government officials and agen-
cies have weh sites.

Federal ease lotw: The United
States Supreme Court and every cir-
cuit court of appeal posts their opin-
ions on the Internet. Whenever I see
an article about a recent federal ap-
pellate opinion which I am interested
in, I ean guickly retrieve it at no cost.

The Supreme Court is particularly
well-aztablished on the Internet.
Lawyers can arrange to have the of-
ficlal synopses of all Bupreme Court
opinions sent to them via e-mail on
the day of release. The e-mail mes-
sage also containg information on
hiw Lo abtain the full text of the opin-
ions, which are also avaitable on the
day of release.

In recent months, & number of law
schools have set up sites which atlow
people to search federal judicial opin-
ions on the Internet. The searching
abilities are not as elaboratce or as
simple to use as those on Westlaw or
Lexis, but again the cost is almoest
nothing, rather than $240.00 per
hour. If I need to research a federal
izgne on-line, 1 often start my re-
search on the Internet, and only af-
terward move to a commereial ser
viee, if neceszary

There arc limitations to federal
opinions on the Internet. First, they
do not centain Federal Reporter or
U.8. Reports eitations, Second, the
initial verzion of the opinion is posted
on the Internet; there may have been
modifications made, but the originai
posting will not necessarily be
chanpged to indicate this, Third, enly
more recent opinions are on the
Internet. If you want a case from be-
fore 1990, you will have to use the
books or Westlaw/Lexis. Fourth, the
Internet i= still an imperfect me-
dium. Yeu may want to pet a Third
Circuit opinion, but the Third Circuit
webaite may not be operating. In
ghort, the Internei docs not replace
Westlaw and Lexis; it merely lessens
the need for them.

Case law of other states: Many
vther states are joining Florida in
posting case law on the Internet. As
of mid-June, at least 22 states had
at least some judicial opinions avail-

able on the Internet: Alaska, Ari-
zona, Arkansas, Colorado, Florida,
Idaho, Ilinoiz, Indiana, Iowa, Loui-
siana, Michigan, Minnesota, Missis-
sippi, Missouri, New Hampshire,
New Jersey, New York, Nerth Caro-
lina, Ohto, Oklahoma, South Caro-
lina, Tennessee, Utah, Vermont, Vir-
ginia, Washington, Wisconsin, and
Wyoming. These states often also
have statutes available on the
Internet.

Listed above is just a small portion
of the legal resources available on
the Internet. The materials can be
difficult to find, as they are spread
over the vast Internet. To aggist
people, numerous guides have heen
created. My own site, The Florida
Lawyer, provides links to the most
important resources. The site i3 lo-
cated at  hitp:/www.gate. net/
~rglazier. (Don't forget the tilde.)

E-mail

The most hasic function of the
Internet is e-mail, electronic mes-
sages sent from person to person. An
appellate lawyer’s ability to benefit
from e-mail depends to a consider-
able extent on who else the lawyer
knows who is on the Internet. At this
time, businesses and students are far
more likely to be on the Internet and
use e-mail than lawyers, so lawyers
who communicate with businesses
and studentz are more likely to ben-
efit.

I have used e-mail for businesses
i two ways. First, I recentiy pub-
lished an evidence book which I co-
authored with a University of Miami
law professor. Our publisher, located
in Yirginia, is on the Internet. Late
in the publication process I had small
changes to make in the manuscript.
Instead of sending them to my edi-
tor in a letter—which requires for-
matting, printing, stuifing an enve-
lope, putting on a stamp, and
perhaps faxing—I merely wrote an e-
mail, and he received it within min-
utes., When he had comments in re-
sponse, 1 received them minutes
later,

I have also found e-mail to be use-
ful in communicating with my law
clerk, My clerk often does research
for me at the law school library. If I
want to communicate with him dur-
ing the day, I can send him an e-mail
at his law school e-mail addreas,
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which he can retrieve from a termi-
nal within the library. In addition, I
can send him e-mail whenever it is
convenient for me to communicate
with him_ For examine, I might bring
work home during the weekend. Sun-
day afterncon I realize that there is
an igsue ] want my ¢lerk to research.
Without e-mail I could either call
him at home, but (1} this would in-
terrupt his weekend, and (2) very
pessibly he would not be at home, so
we would begin the game of tele-
phone tag. Alternatively, 1 could
make & note to remembaer to tell him
on Monday morning. But with e-mail
I can immediately write him a note
cxplaining the assignment.

The way you can use e-mail de-
pend an your type of practice. For
example, if you deal with insurance
companies or larger buzinesses
which are on the Internct, you may
be able to use e-mail to contact them,

Setting up your own

website

Appellate lawyers can also use the
Internet to set up their own website,
on the portion of the Intertiet known
a3 the “World Wide Wech.” The
Internet is unigue in that it is the
only medium which allows a person
to communicate with a mass audi-
ence at little expense, At one time it
was said that freedom of the press
exists for those who own presses; now
it exists for anyone able to learn the
fairly simple commands for setting
up a website,

Pecple set up websites for varions
reasons: Ideology, love of a hobby,
public service, sex {this tends to get
the most publicity), or business. Law-
vers have begun to set up sites for the
age-old desire to garner new clionts.

Those lawyers who have put up
legal websites have generally come
te the conelusion that little if any
business will directly result from the
sites, However, a website can be a
useful part of a larger public rela-
tions plan. The attractiveneas of a
website will generally be a function
of itz cost. For those firms which
have lawyers or staff who enjoy com-
puters and eould create a web site
themselves, then there iz Littlecost
other than the $20.00 or =o per
month to make the web site avail-
able. The hiring of a consultant to




create the wehsite can cost anywhere
from $1,000 and up.

My own experience has been fa-
vorable. I created a website in Sep-
tember of 1995, which wags very early
in the Internet age. Between 30 and
120 people a day visit the site. As my
siteis clearly geared toward lawyers,
T assume that moest of the visitors are
lawvers, but I have no way of know-
ing this. As a direet result of my site,
1 have picked up one modest size ap-
peal. While the lawyer whe sent me
the appeal altready knew of me, we
had never communicated; it was the
wehsite which brought us in contact
with one another. Aside from the one
appeal, the webgite has brought me
some exposure. | have received doz-
ena of e-mails and lettera from people
who have enjoyed the site.

As of mid-Junc at least 30 lawyers
or law firms in Florida have
websitea. You may want to consider
joining them,

Legal Discussion Groups

On the Internet there are variona
mailing list=s and newsgroups which
are bagically discussion groups, A
small number of these groups are on
legal issues. Some lawvers may find
these to be worthwhile,

Getting on the Internet

How do you get on the Internet?
You need a computer, a modem, and
a service to link you to the Internet.
Perhaps the easiest way is to sign up
with the very pepular America On-
Line. To sign on to America On-Line,
call them (1-800-827-6364), or buy
almost any computer magazine; they
commonly include a disk which al-
lows you to sign on.

After a while you may prefer to
sign up with a different Internet ser-
vice provider. America On-Line is
about $3.00 per hour; other services
are about $1.00 per hour At the be-
ginning, though, the convenience of
America On-Line may be worth the
extra cost,

Once you are on line, you may
want te visit my web =ite, The
Florida Lawyer, which includes links
tc materials of interest to Florida
lawyers. The address of the site is
hitp/iwww gate net!~-rglazier,

Editors' note: For those who want
to “wade™ rather than “surf.” there

are two outstanding Internet sites to
begin with. Bob Glazier’s site has a
comprehenzive listing of legal re-
sources and is a “must sce.” Like-
wige, the Flerida Supreme Court’s
“Judicial Online Supreme Highway
User Access System (JOSHUA) is
excellent. It i3 strongly state-ori-
ented, and has a wealth of material
for the lawyer and layperson. The
Internet addresses for JOSHUA and
other sites of interest to lawyers are:

Judicial Online Super Highway User
Access System (JOSHUA ) http:/
justice.courts.state.fl.ua/

United States Supreme Court Opin-
ions—http./fwww.law.corneil.edu.
supet table html

Federal Circuit Courts of Appeal—
http/iwww.ilaw.emory.edwW FEDCTE/

Florida Law Weckly—wwow. polaris.
net/-flw/flw htm

Florida Supreme Court opinions—
http/inersp.nerde. vfl. edu/~lawinfod
flsupct/

World Wide Web Virteal Library
{law)—http:/fwwwlawindiana.

edw: B lawlawindex html

The *“lectric Law Library”—http:/
www lectlaw.com

The Florida Attorney General—
http:#legal. firn. eduw/agweb himl

Several Public Defenders have home
pages, e4., Bennett Brummer, Pub-
lic Defender for the 11th Cirenit—
hitpferwwmetro.co.dade.fl.us/defend/
homepage htm

This is by no meana a comprehensive
list, but the result of jumpiog from
hypertext link to hypertext link one
afternocno. If you have other ad-
dresses that may be of interest, pass
them aleng. and we will publish
them in The Record.

Robert 8. Glazier is an appellate
lawver in Miami. He iz the author,
with Praf Michae! H. Graham, of the
recently-published Handbook of
Florida Evidence (2d ed. ). He clerked
for Judges Daniel 8. Pearson and
Gerald B. Cope, Jr. of the Third Dis-
tried Court of Appeal. His e-maif ad-
dress b5 rglazier@pate net

REVENUE 1996-97
Dues $18,600
Dues Retained by Bar 9,800
Net Dies 9,800
Directory Ads 1,350
Reception Sponsor 2,500

Videotape Sales 797
Audiotape Sales 1,213
CLE Courses 4,673
Interest 1,155
Material Sales 85
Returns/Allowance (214)
TOTAL REVENUE 521,359
EXPENSES

Postage 3922
Printing 233

Appellate Practice and Advocacy
Section Actual Budget 1995-96

Newsletter 1,801
Photocopying 153
Officer Travel 300
Council 301
Bar Annual Meeting 3,753
Awarda 665
Commititee Expense 222
Council of Sections 300
Staff Travel 1,147
Directory 09,028
TOTAL EXPENSES  $19,730
Beginning Fund Bal. $18,928
Plus Revenues $21,359
Less Expenses $19,730
Plus Net from

Other Cenier $6,243
Ending Fund Bal. 514,277




The Appellate Practice and Advocacy Section
thanks its Annual Meeting reception sponsors:

Adorno & Zeder
Akerman, Senterfitt & Eidson
Arnold, Matheny & Fagan
Berg & Wheeler
Brown, Obringer, Shaw, Beardsley
Caruso Burlington Bohn & Compiani
Dean, Ringers, Morgan & Lawton
DeWolf, Ward, O’'Donnell & Glatt
Fox, Grove, Abbey, Adams, Byelick & Kiernan
Fowler, White, Burnett, Hurley, Banick & Strickroot
Fowler, White, Gillen, Boggs, Villareal and Banker
Greenberg Traurig
Hicks, Anderson & Blum
Hill, Ward & Henderson
Holland & Knight
Kubicki Draper
Kynes, Markman & Felman
Litehford and Christopher
Muaguire Voorhis & Wells
Maher Gibson & Guiley
Rumberger, Kirk & Caldwell
James M. Russ
Russo & Talisman
Schropp, Buell & Elligett
Stearns Weaver Miller Weissler Alhadeff & Sitierson
Sharon L, Stedman
Stephens, Lynn, Klein & McNicholas
Troutman, Williams, Irvin, Green & Helms
Jane Kreusler-Walsh




Committee Updates

Appellate Court

Liaison Committee

The committee is poing te attempt
to present a program at The Florida
Bar's mid-year meeting in Miami on
January 22-25, 1997, The topic of the
program would be the infamous
“PCA.” OQur intent is to have 2 round-
rebin diseussion ameng the panel
members, followed by a question and
answer sesslon. We are hoping to
have a panel consisting of two cur-
rent distriet court judges, two cur-
rent appellate practitioners, and two
former diatrict court judges who are
back in private practice. We are pres-
ently in the process of contacting sit-
ting district court judges in this re-
gard, and will identify other
participants from that point.

As you know, appellate judges
have, in many cases, quite strong
feelings about the “PCA " While ap-
pellate practitioners often under-
stand the reasons that they are the
receipicnt of a PCA, those who do
little appellate work often do not
underatand, and feel they have been
shortchanged, The basic purpose of
this discussicn is to open lines of
communication so that the practitio-
nera will understand the reasons for
PCAs and the types of cases in which
they cccur, and so that the appellate
judges will understand how “citation
PCAs" and the like would reduce the
level of practitioners’ frustrationa.
The audience for thia program iz not
s0 much the appellate practitioner,
but the attorney who only handles a
few appeals each year, at most. We
need to explore the best ways of “get-
ting the word out” to non-appellate
attorneys who might be interested in
attending.

Civil Appellate

Practice Committee

Ai our prior mesting we adopted
the following statement of purpose
for our Committee: “The goal of the
Civil Appellate Practice Committee
of the Appellate Practice and Advo-
cacy Section of the Florida Bar is to
promote and improve the pereeption

of appeliate practice as a specialty to
the trial bar and the gencral public,
and to promote excellence before the
appeliate tribunals.”

Towards that end, we formed a
subcommittee to poll Florida's appel-
late judges to obtain their opinions
regarding the value of appellate spe-
cialists. We spent a good deal of time
narrowing the guestions down te five
or aix, with added space for comment.
We also intend to interview and poll
appellate specializts and the heads of
appellate departments in certain law
firms throughout Florida. The goal of
this effort is to publish an article for
appellate specializts {0 vse as a tool
to penerate business.

Another subcommittee was
formed to solicit members of the Scc-
tion to participate as amicus curiae
in “casesz that present substantively
neuntral, but procedurally signifi-
cant” appetlate issues. John
Crabtree, the proponent of this idea
and the chairman of the subcommit-
tee, has in my opinion adequately
uvvercome such obstacles as how ap-
propriate cases may be found, and
how to determine the position to be
taken as amicus. What seem to make
this project timely are the now
amendments to the Apprllate Rules.
This idea canght fire with other Com-
mittees, and the chairs and members
of these other Committees concluded
that it may be appropriate to form an
independent Amicus Curiae Com-
mittce for the Section.

We again resclved to generate ar-
ticles for The Record; hopefully, we
will have spinoff subjects from our
palling and interviews with appcl-
late judges and practitioners. We
have formed a subcommitiee to ob-
tain and maintain a bank of exem-
plar appellate briefs, which we hope
will be selected by judges. The added
criteria given to the chair of this sub-
committee iz to make the project
monetarily self-sufficient. Finally,
the subcommittee formed to render
advice to new lawyers on elementary
appellate procedures or iszues has
heen abandened due to lack of activ-
ity and mild worries over potential
conflict or malpractice exposure.

T

CLE Committee

Appellate Practice Certifica-
tion Exam Review Course. The
review ¢ourse given on February 16,
1996, was well received. On a scale
of 1 to 5, the coursce received a rating
from the participants of 4 34 for con-
tents; 4.07 for pregentaiton; 4.44 for
materials; and 4.28 overall. The out-
line materials were much praised.
Next year's review course will be
held on February 14, 1997, as the
exam is tentatively acheduled to be
given on March 4, 1997 Ronnpie
Kneeland will again chair the pro-
gram, but is looking for a vice-chair
to lcarn the ropes. Kitty Pecko has
tentaively apreed to perform thias
functien, and will let Bonnie knew
shortly whether she will be able to
da s0.

Co-Spansorships. The co-spon-
gorship with the government lawvers
section was successful. The co-spon-
sorship with the criminal lawyers
section was sueceazful in Tampa, but
the Miami session had to be can-
celled because of lack of attendanee.
Bonnie Kneeland has sent out letters
to all CLE chairs suggesting a eo-
sponsership with cur Section and we
are waiting for responses to this let-
ter. We have tabled the suggestion
that we co-sponsor a seminar with
the general praclice section on “ap-
pellate practice for the general prac-
titioner.” Steven Mason has agreed
to chair our ec-sponsorship with the
eriminal section next year The gov-
ernment lawyers section has asked
us to co-sponsor a 1997 program with
them as well.

Federal Appellate Seminar.
The federal appellate seminar held
on March &, 1996 in Tampa was a
rousing success. Chris Kursner did
an excellent job as chair of the semi-
nar. Unfortunately, he will be unable
to chair the seminar next ycar and
we are looking for 2 replacement.
Hala Sandridge and Steve Wisotshky
have agreed to work on this program,
but we need more people. We are ask-
ing for anyone interested in working
on the federal appallate seminar

continued...
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steering committee to please respond
to Jack Aiello, the incoming CLE
chair.

“Hot Topics” in Appellate Law.
Our flagship program is being
chaired by Tom Hall. Marisa
Mendez, Paul Gayle-Smith and
Cindy Hofmann are alzo on the steer-
ing committee. The program is ten-
tatively scheduled for November 21
and 22, 1996 (Miami live; Tampa live
and taped). It iz then scheduled to be
shown on tapoe at pumerous locations
around the state. We are in the pro-

cess of choosing topics and speakers.
New Chair. The meeting in ended
with the passing of the chair to Jack
Aiello. Kitty Pecko wiil be serving as
vice-chair of the committese. The next
meeting of the CLE committee will
be held in conjunction with The
Florida Bar's general meeting to be
held in Tampa in September 1996,

Membership

Committee

Last year the Section grew by
slightly over one hundred members,
Thiz year the Membership Commit-
tee will strive toward further in-
creasing the Sections membership.
We intend te advertise membership
in the Secticn at all Section-spon-

sored seminars, and include 2 mem-
bership application in seminar ma-
terials. We will also identify lawyers,
through the Florida Law Weekly,
who have recently been involved in
appellate decisions but are not mem-
bers of the Section. We will alse be
extending membership offers to ap-
pellate judges who are not vet mem-
hers of the Section. The Membership
Committee actively secks members
to help coordinate these activities.
Ideally, the committee would have at
least two committee members from
each appellate district so that thosc
members eould also advertise the
Section to their local bar associa-
tions. The committee currently needs
members practicing in the 1st, 4th
and 5th Dhstricts,

SUPREME COURT

ment. A lack of general public knowl-
edge about the Courts’ reutine opera-
tion iz nearly demanded by the insti-
tution itsclf. Judges and their
employees, unlike legislative or ex-
ecutive officialz, cannot talk publicly
about matters pending before them.
Official silence is imposed not merely
by constitutional constraints, but
also by codes of ethics and the re-
guirement that judges receive infor-
mation on a case only through the
closely regulated process of briefing,
motions, and adversarizl argument, ?
The informatien going out of the
courthouse is so scverely restricted
that moest Floridians have only a dim
understanding of how the judiciary
works.

The same ¢onclusion applies with
greater force to the Florida Supreme
Court. The aeven justices and their
staffe perform virtwally all of their
cfficial duties away from publie view,
behind the security barriers on the
secend floor of the Supreme Court
Building in Tallahassee.d What is
puklicly known of the Court consists
largely of its more ceremonial aa-
pects: black-robed justices seated at
the Court bench, listening to argu-
ments by lawyers often talking in
legzl jargon unchanged sinee medi-
eval timea. Officially, the Court
speaks only through its formal opin-
ions and orders, all funneled through

the Clerk's (Mfice, which appear with
little warning.

Part of the purpose of this article
i% 10 dispel some of the mystery and
lift some of the misconceptions about
the Florida Supreme Court’s daily
operations, including the exercise of
ity jurisdiction. Only a few prior
sources illuminate the topic ad-
dressed here, and note of these have
attempted a more-or-less compre-
hensive study. This paper is intended
ta fill this gap by compiling informa-
tion useful both to lawyers and to
layperaons interested in how the
Court operates within its constitu-
tional constraints.

On ancther level, thiz article will
review the top level of a judicial sys-
tem that has come inte existence in
Florida bhecause of the various con-
stitutional reforms that began with
the adoption of the 1968 Florida Con-
stitution and continued with the ju-
risdictional reformes of 1880. The au-
thors believe that the present
operations and jurisdiction of the
Florida Supreme Court are ene of the
succezs atories of the state’s efforts
to modernize its governmentat strue-
ture in recent decades. This article
examines how that constitutional
mandate is transiated into the
Court’s daily functions.

I1. The Routine Operations
of the Court
Although the internal procedures
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of the Court are not widely known,
they follow a fairly well defined code.
A few rules have been distilled into
the Supreme Court Manual of Inter-
nal Operating Procedure® and por-
tions of the Rules of Judicial Admin-
istration,” though these by no means
contain all or even most of the prin-
ciples by which the Court operates.
Some of the flavor of day-to-day
Court operations ean alse be ob-
taihed from other works detziling
the Court’s history.” The purpose of
this section is not to belabor mate-
rial that can be obtained elscwhere,
but to review the more significant
operations regulated by the Court’s
customary, unwritien code,? some
aspects of which date to the Court's
firat seszions in 1846,

Much of the mystery behind the
Court’s daily operationa arizes from
the fact that almost none of the in-
ternal machinery is visihle to public
view. Unlike the Legislature with its
committee aystem or the Executive
branch with its cabinet meetings and
press liaisons, the Couwrt’s meetings
and research—apart from oral argu-
ments—are entirely secret until the
rclease of an opinion or order. The
most important meetings of the
seven justices occur during eonfer-
ences that are closed even to the
Court’z own staff, and the Court has
never found any necessity for main-
taining & permanent press lizison.?

This lack of daily contact with the
publi¢is an unfortunate feature, but




one horn out of a necessity. The Court
must retain absolute impartiality
until the day a case is decided. The
constitutional requirement of due
process, ™ among other reasons, gives
litigants a right to have their cases
reviewed in an impartial forum, Ot
of deference to due process, the
Florida Code of Judicial Conduct re-
quires judicial impartiality and pro-
hibits judges and their employees
from talking about pending or im-
pending"  proceedings  except
through bricfing, internal discus-
sions among Court personnel, and
the adversarial process ! As a gen-
eral rule, ne such discussion outside
the secrecy of the Court is permitted
while a casze is pending or impend-
ing unless all partics to the case are
given a chance to participate and re-
spond.’?

Yet, the procedures leading up to
the release of a written opinion or
order are hy far the most important
work of the Court. Binding precedent
may be created in this way, affecting
the lives of all Floridians. Even citi-
zens elsewhere in the United States
can ke affected. Florida is a major
state, and its courts’ epinions are of-
ten used for puidance in other states’
courts throvghout the nation.™ It
appears paradoxical that a state like
Florida, which is so deeply commit-
ted to “government in the Sunshine,”
i1z required by its constitution to con-
duct the bulk of its judicial proceed-
ings in secret. However, there clearly
iz ne other way to preserve litigants”
rights under the Tule of due process.
Unlike legislators or governors,
judgea and their employees cannot be
required or allowed to take public
stands on pending or impending mat-
ters that are yet to be resclved.

AACaseStudy:Inre TACP

In an effort to dispel some of the
lack of knowledge that this manda-
tory zecrecy has created, this article
will begin by reviewing the internal
process by which a recent case, In re
TA.CE " was decided. Understand-
ing how this case was handled may
give a broader perspeciive on the
Court’s operations and exercise of its
constitutional powera.

The case was chosen for several
reazons. First, it presented an issue
that has never been decided by any
other court in the United States:

Whether a terminally ill child, born
without a complete brain but whose
heart is still beating, can be consid-
ered “dead” for purposes of organ
donation.'® Thus, the case has poten-
tially zet a national precedent that
will be considered by the courts of
other states in confronting the same
izgue, Second, the decision In re
TACPF has become final and thus,
there iz no ethical impediment in dis-
cussing it te a limited extent.'?
Lastly, the case received wide public-
ity and is, therefore, better known
than most cases decided by the
Court.

In March 1892, justices and em-
ployees of the Court became aware
through media reporta that a child,
Enown in ceurt recerds as TA.C.P.
and popularly known as “Baby
Theresa,” had been born in South
Florida with the medical condition
known as “anencephaly.” Anencepha-
lie children lack the upper portiona
of their brains and have only a par
tial skull, which leavea the remain-
ing brain tiszue open to the zir. The
condition is invariably fatal because
the incomplete brain is unable to
maintain 2 heartbeat for very long,
partly because the exposed brain tis-
sie iz disrupted by infection or the
process of childbirth,

News accounts of cases like
TACFE often are the Court’s first
warning that a major case may be
impending for review. The Florida
Supreme Court library stocks cur-
rent major Florida newspapers each
working day, and the justices and
their staffs commonly examine the
papere for such information. The
news accounts, however, are used
primarily for the knewledge that a
new case may be impending™—not
for the substance of the news ac-
counts. The Court knows that news
accounts sometimes contain mislead-
ing or incomplete information,
though they may be informative for
other purposes.

In TACPFE, the zole question he-
fore the Court was whether organs
could be removed from a child born
with so0 serious a birth defect that she
must inevitably dic in a few days’
time. The parents’ request in this
regard was both poignant and touch-
ing. They had known of their
danghter’s congenital defect prior to
her birth but had decided to carry her
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to term 20 her ¢rgans could be de-
nated to help other children. The
parents’ hope was that their own
tragedy might be redeemed by sav-
ing the lives of others who needed
transplantable organs, especially
other infants. As the Court itself rec-
opnized in its later opinion, there is
a continuoug and pressing national
need for organs that ean be trans-
planted into infants ®

However, health care providers
refused to comply with the parents'
wishes because the child had a heart-
beat independent of life support. The
providers feared they might run
afoul of the law if they removed the
child’s organs for transplant.®

A rather speedy round of lawsuits
enaued. The parents sued for a judi-
cial determination that T.A.C.P. was
dead and that her organs eould be
donated, notwithstanding the heart-
beat. A Broward County trial judge
declined their request.” The parents
then filed an emergency motion in
the Fourth District Court of Appeal,
in effect suing the trial judge. They
asked that the district court overturn
the trial judge's determination and
dircct that TA.C.P. be declared dead.
The intermediate appellate court
declined to do s

At this peint, the Florida Supreme
Court’s jurisdiction was invoked by
the parentas. Initially, they filed a
petition for a writ of mandamus, one
of several legal matters over which
the Court has "original” jurisdic-
tion. ™ When issued by a court, a writ
of mandamus directs a publie offirial
te¢ perferm duties that he or she is
obligated to undertake. Baby
Theresa’s parents, in essence, were
asking the Florida Supreme Court to
order the trial judpge in South Florida
torule that their daughter was dead.
On March 20, 1992, the Florida Su-
preme Court denied the metion with-
out comment.*

At virtually the same time, how-
ever, the Fourth Diatrict Court of
Appeal took the extraordinary step
of certifying the case as a guestion of
preat public importance reguiring
immediate resolution by the Florida
SBupreme Court.?® This created an
entirely new basis for jurisdiction
apart from mandamus. Under the
Florida Constitution, s diatriet court
can authorize partics to “skip” the
intermediate appellate eourt and di-

confinued. .
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rectly petition the Florida Supreme
Court to hear a case, although the
latter has discretion to accept or to
deny the petition as it deems fit.” In
practice, such cases are almost al-
ways accepted for review.®

Within hours, the press reported
that BEsby Thereza had died.*® The
Florida Supreme Court, neverthe-
less, chose to exercise ita inherent
authority to review the case on the
grounds that it presented an issue of
great public importance “capable of
repetition yet evading review."” This
iz a long-standing traditional baasis
for hearing cases that have a ten-
dency to be rendered moot by physi-
cal events before a court of final ju-
risdiction rcan decide them.™
Anencephalic children are likely to
die before litigation ¢can be com-
pleted; a decision to dismiss the case
as moot thus might forever har an
appellate court from deciding the is-
sue, The result wounld be the per-
petual lack of a comtrolling court de-
rision on a legal issue obviously
capable of recurring. Accordingly, the
case was acheduled for oral argn-
ment on September 2, 1992, during
the first oral argument week® after
the regular summer recess had
ended.?

During the summer recess, the
Florida Supremc Court library staff,
assisted by summer law student in-
terns, began compiling legal, medi-
cal, and ethical books and articles
that had studied anencephaly. Com-
pilation of such materials largely
waa complete by the end of the sum-
mer, sp that the Court would have
the benefit of the widest range of
scholarly views on the subject. OF
coyrse, such materials in no way are
used to reflect on the actual facts of
the cage at hand, but rather to en-
lighten the Court as to opinions of
experts on the purely legal and medi-
cal questions at stake. In T A C P for
exarnple, the Court heavily relied on
& medical definition of “anencephaly”™
published by the New England Jour-
nal of Medicine, which represented
a eonsensus view among medical ex-
perts in fields such as pediatrics,
neurclogy, and obstetrics.®

The oral argument in TA.CP,in
early September 1992, was high-pro-
file and well attended. Virtually the
entire Tallahassee capital press
Corps was present, as were a large
number of persons associated with
children’s rights groups, some of
which had filed amicus briefz in the
case.

Immediately following oral argu-
ment, several persons from the vari-
ous groups in attendance held im-
promptu press conferences in the
rotunda of the Supreme Court Build-
ing. The scene was one of the liveli-
est in recent Court history,

In TACPE, as with most other
cazes orally argued, the Court imme-
diately held a closed-door conference
the afternoon of the argument. Nei-
ther the public nor the Court's own
stafl are allowed to attend such con-
ferences. At this point, the justices
tentatively voied on how the case
should be decided. The official Court
file was then transmitted to the of-
fice of the justice assigned to the
cage, for a proposed majority opinion
to be drafied and circulated to the
Court. ™

TA.C.F was decided quickly by
the usual standards of the Court. The
normal elapse of time between aral
argument and the release of an opin-
ion can be ag short as a few months,
although the Court attempts to ren-
der decizions within six months of
oral argument or submission of the
case without oral argument.®® Occa-
sionally, the duration can be longer
in eapecially difficult cases.* The
TALCFE opinion was released
quickly, juat over two months after
oral argnment, on November 199257
The decision was unanimous.® Al-
though some of the parties and amici
criticized the decigion in published
presa accounts, none filed a motion
for clarificaticn: or rehearing. The
opinion thus became final without
further challenge. This iz an unusual
event because motions for clarifica-
tion or rehearing are filed almost
routinely. At this point, the Court's
work was done.

B. Internal Case Assignments &
Opinion Writing

Aa the discuszion of TA.C.P indi-
catez, the Court's work in writing of-
ficial opinions is not conducted by all
seven justices simultaneously.
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Rather, work is delegated to indi-
vidua! offices. The system by which
this delegation occurs is perhaps one
of the least understond aspects of the
Court's routing operations. As a re-
sult, on s0me nccasions, parties have
erroneously assumed that particular
Jjustices have some unusual or unfair
ability to control case assignments,
The reality is very nearly the oppo-
site.

The actual method by which cases
are assigned in the Florida Supreme
Court differs substantially from that
used in the United States Supreme
Court, in which seniority equates to
power. In the latter Court, the as-
signment typically is made by the
Seninr Justice whe i5 in the major-
ity, with the Chief Justice always
considered more senicr than any
other Jusgtice, Thus, Senior Justices
in the nation’s highest court de, in
fact, have an unusual ahility to con-
trol case assipnments.

In the Florida Supreme Court,
however, the bulk of casea in which
opinions muat be written*® arc as-
signed at random by the Cffice of the
Clerk, and asgignments typically are
made as soon as briefing is com-
pleted. There are, however, some cx-
ceptions, discussed below.* In other
words, case aszipnments in the
Florida Svpreme Court are generally
accomplished by a land of lottery sys-
tem. This can lead to spme very in-
terezting situations when the justice
azsigned {0 writc a majerity opinion
in a case disagrees with the majority
viewpoint.

After assignment, the case file iz
sent to the office of the designated
Justice, who then usually will assign
one of that office’s law clerks to be-
gin preparing the case. The process
that follows varies somewhat de-
pending upon the type of case at is-
sue. There are four broad categories
of cases In which an opinion will be
written: (1) eazes scheduled for oral
argument; (2) cases accepted without
oral argument (“no request” cases);
{(3) petitions by death-row inmates
(“death cases”); and (4) special cases,
cften requiring expedited consider-
ation by the Court,

1. Oral Argument Cases

In g8l] eases geheduled for oral ar-
gument, the law clerk asaigned to the
case is required to write an “oral ar-




gument aummary” that containg a
condensed, gbjective version of the
parties’ briefs.

No recommendation regarding the
cage's disposition ig intluded.? In
gome offices, the law clerk is required
to prepare a separate bench memo-
randum for the personal use of the
justice, but this practice is not uni-
form throughout the Court. Bench
memotanda sometimes are shared
with other justices; this practice,
however, is more the exception than
the rule. In other offices, no memo-
randum is prepared, and the law
clerk and justice simply sit down to-
gether and discuss the case prior to
the date of oral argument.*

As noted earlier in the diseussion
of A CPE, a closed-door conference
of the geven justices is usually held
the afternoon after cral argument,
although conference may be delayed
up te a few days due te conflicts in
the schedules of the justices. In some
district courts of appeal, law ¢lerks
are permittad to attend court confer-
ences or are even asked to partici-
pate in the judges’ discussion of
cases. However, in the Florida Su-
preme Court, the strict secrety sur-
rounding court conferences forbids
the admission of any law clerkinto a
conference. Indeed, no one but the
justices themselvea are allowed into
any official court conference. Therc
iz a single exception to this rule. By
custom, the Clerk of the Court may
be admitted, but usually is not re-
quired to be present unless requested
by the justices.

If any other Court staff members
need access to & justice or the Clerk
of the Court during & sonfercnce,
they are permitted enly a single lib-
erty that is scldom exercised: knock-
ing on the conference reom door. By
custom, the Clerk, if present, an-
swers the door. In the Clerk’s ab-
sence, the most junior justice in the
room answers the door. Staff mem-
bers may not enter the room while a
conference ig in seszion, but they can
ask the person answering the door to
deliver a message inside or to convey
materials to a justice. Non-staffers
are not permitted to interrupt a con-
ference for any reason.

The secrecy aurrounding confer-
ences meana that most justices, and
especially the justice assigned to
writc the particular case, must take

notes regarding the positions es-
poused by the other members of the
Court. During the conference, all the
justices are given a chance to indi-
cate their initial and tentative pref-
erences regarding a case’s disposi-
tion." These preferences are noted
by the justice already assigned to
write the opinion.

Responsibility for opinion writing
varies from office to office in the
Court. Some justices prefer to write
their own opinions, with law clerks
often being asked to check the fin-
ished product for accuracy and atyle.
Other justices zsszign law clerks the
responsibility of drafting most opin-
ions, with the justice then reviewing
the draft and making any changes
deemed necessary. In still other of-
fices, opinion writing is a shared re-
spongibility of both the justice and
the assigned law clerk, and may, in
fact, involve every staff member in
that office at some point in the pro-
£EES,

The exact way an opinion will be
written may be discussed in confer-
ence, but it usually is left to the dis-
eretiom of the assigned justice subject
to some significant exceptions. For
example, the Court has promulgated
a system of legal style contained in a
Bule of Appcllate Procedure.* For
matters not covered in the Rule, style
is governed by the latest edition of
The Bluebook: A Uniform System of
Citation published by The Harvard
Law Review Association. If nothing
in The Biuebook is on point, style is
governed by the Florida Style
Manwual published by the Florida
State University Law Review in Tal-
lahassee.® If none of these sources
are on peint, the Court generally con-
siders that style should be governed
by the closest analogous rule or cx-
ample contained in the three sources
listed here, in the same order of pref-
erence. As a practical matter, most
authorities not covered by the rule
and style manuals are Florida docu-
ments, and these typically are dealt
with by reference to the closest
analegous rule or exampte from the
Florida Style Morual.

Another significant exception
deals with gender-specific lanpuage.
In the wake of a report by a Court
commissien investigating gender
biaz,*® the Court now has instructed
its staff and The Florida Bar agen-
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cies charged with developing Rules
of Court to avoid all gender-specific
language wherever possible. The
purposge is te avoid masculinizing
language, which suggests an inferior
status of women The most common
methods of complying with the rule
are te use plural pronouns instead of
gsingular,¥” and to rewrite sentences
sn that gender-specific language is
not needed, Strained language and
newly coined words are alzo avoided.

The parties to a cause have their
greatest opportunity to influence the
Court in their briefs. Briefz are sum-
marized and read prior o oral argu-
ment and thereby intreduce the
Court to the case. Therefore, a bad
brief iz a bad firat impression,
whereas a strong brief can sway the
Court. Some cases may be won in
oral argument, but these are a mi-
nerity and uwaually involve close is-
sues. Oral argument primarily al-
lows the justices to test the strengths
and weaknesses of first impressions
created by reading the bricfs. As a
result, attorneys should scrupulously
prepare their briefs to the Court.

Style and content of briefs are gov-
erned by court rule;*® beyond that,
counsel should aveid anything that
creates confusion as to facts and is-
sues. Onc practice sometimes used
hy respondents or appellees, for ex-
ample, is to ignore the sequence of
issues framed by the petitioners or
appellants. This creates needless
confusion and should be avoided. If
the issues in the briefs do not match
one another, the Court then must
perform a kind of mental “cut and
paste.”

The better practice is to address
the issues in the same sequence,
even if only to note that an issue is
redundant or irrelevant, and then to
list separately and to discuss any is-
sues the opponent may have failed to
raise. Another practice to avoid is
incorporating by reference an argu-
ment from a brief in a different pro-
ceeding or different court, except
when the Court grants leave to do so.
(ften the other brief may not be
readily availahle, which renders the
later brief unintelligibie. It iz always
better to make sure a complete state-
ment of the arpument can be found
within the four corners of the brief,

Omne peculiarity of the Court's
methed of case assignment is that

conttrusd.
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the aszigned justive sometimesis oot
in the majority. Under long-standing
Court custom, this fact alone does not
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sheets, and every justice must manu-
ally voie on each one in much the
same manner they vote on a pro-
posed majority opinion. Once all vote
sheets are returned to the clerk's of-
fice, one of two things will cccur. If
the case has generated no further
controversy among the Justmes 1t
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week in advance,® and copies of the
final version of the opinien or opin-
iona are then cirenlated to all justices
and each member of their staffs prior
te release. The purpose of this last
exertise 15 to allow for further proof-
reading of opinions. Justicez and
the1r staffs zometimes find errors or
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opinion. There are several possibili-
ties of what could happen next. Most
often, the assigned justice will agree
to write an unsigned “per curiam”
cpinion®® reflecting the views of the
majority, with the justice also writ-
ing a separate apinion eXpressing
any comtrary views.

for substantive and stylistie prohb-
lemsz, then zcheduled for release to
the public.

However, if some controversy re-
maing, the case will be scheduled for
a second Court conference. Any jus-
tice can send a case to conference
simply by placing a question mark on

By Court custom, the regular day
for issuing opinions is each Thursday
when the Court is in session.™ Cop-
ies of opinions are then made avail-
able to the press and the public, of-
ten no later than by 10:00 a.m. The
opinions, however, are not consid-
cred final until any metion for re-
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garding the same issue of law, In
these circumstances, the law clerk
assigned to the case will prepare a
memorandum that essentially is a
hybrid of an gral argument summary
and a bench memorandum for circu-
lation to the entire Court. The first
part of this memorandum summa-
rizes in objoctive fashion all the rel-
evant facta and information about
the case, as well as the parties’ argu-
ments. In the second part, the memo-
randum discusses the options avail-
able to the Court and states the
disposition preferred by the justice to
whom the case is assigned.®

The case is then scheduled for dis-
cussion at the next awvailable gourt
conference. At this time, the justices
state their own preferences regard-
ing the case and a vote is taken. The
assigned justice then either drafts a
proposed majority opinion or assigns
the law clerk to do so. The proposed
majority opinion is circulated to the
entire Court using the same proce-
dure that would oceur had oral arga-
ment been granted. Any differences
among the justices are rezolved in
the same manner as would apply in
oral argument eases, including addi-
tional conference discussions as the
justices are satisfied that no further
controversy remains about the case,
the majority opinion and any scpa-
rate opinions are prepared for pub-
lic releage 5

3. Death Cases

While appeals from judgments
impoging the death penalty are
treated like any other oral argument
case, the Court traditionally follows
a somewhat different procedure in
vollateral challenges by death-row
inmates. Many of these casges involve
claims raized via a traditional ha-
beas corpus petition or through the
related procedure set ferth in Florida
Rule of Criminal Procedure 3.850,5
QOccasionally, other means of coliat-
eral review are sought, including the
Court’s *all writs” jurisdiction, man-
damus, or other means. The most
pressing of these cases involve claims
by inmates who have been scheduled
for execution,

Except where there i3 a2n active
death warrant, collateral challenges
are handled much the same as other
cages. Oral argument is sometimes
granted but can be denied—unlike in

appeals from judgments imposing
the death penalty where oral argu-
ment i3 alwayz granted ® Some jus-
tices require their staffs to prepare
a fact-sheet detailing the entire pro-
cedursl history of the case, from trial
to the latest collateral challenge, but
this practice ig not uniform through-
eut the Court. Opinions are usually
issued for each collateral challenge
filed, theugh the Court sometimes
denies a claim in a summary order if
the claim clearly iz barred or
meritless.

When a case invelves an active
death warrant, different procedures
are used. Litigation often comes at
unpredictable times and typically
must be decided on a severe dead-
line ® Thus, the office to which the
case is assigned frequently must re-
view the record™ immediately after
the warrant iz signed and hefore any
pleadings have heen filed in the
Florida Supreme Court. Typically,
the justice and law clerk assignegd tg
the case confer as seon as possible to
dizcusz any claims that seem likely
bascd on the record.

As soon es pleadings are received
from the inmate and the State, the
Jjustice and law clerk assigned to the
case nsually meet immediztely. The
justice then may confer informally
with the other justices or request
that a court conference be held, if one
seems necessary, If the case seems to
invalve a meritorious claim, the
Court may be inclined to grant an
emergency oral argument, or may
stay the execution until the matter
can be studied further and an opin-
1on isAued.

In the absence of a viahle claim,
the justice or law clerk assigned to
the case usually prepares an opinion
{or in some cages 3 summary order)
denving all relief. If a proposed ma-
Jority opinicn is prepared, a copy
faced with a vote sheet will be circu-
lated te the Court on an expedited
basis and, once all votes are taby-
lated, will be issued to the public
immediately. Summary ordera may
be handled in a formal or informal
court conference, with the order it-
self later issued by the Clerk of the
Court.

Anthe time for the inmate’s execu-
tion approaches, the justice and law
clerk assigned to the case remain on
call for any last minute petitions that
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may be fled. By custom, the chicf
justice or a justice designated by the
chief justice will be present in the
Bupreme Court Building at the time
of execution and i3 usvally assisted
by the Clerk of the Court and some-
times also by the law clerk assigned
to the case.? The Governor or a mem-
ber of the Governor’s staff opens a
three-way telephone line comnected
with the death ¢ell of the state prison
and the designated justice and all
three parties remain on the phone
until the execution is completed and
the inmate is declared dead. Under
the Florida Constitution, any single
justice could order the execntion
stayed for good reason shown,® but
this power haz not been exercised in
memory. Any problema associsted
with the execution generally are re-
ported back to the full Court.®

4, Dther Special Cases

The Court sometimes receives
other more unusual kinds of cases,
often involving emergency issues
that will be resolved in a written
opinion. Examples include: pressing
constitutional questions betweon the
branchesz of state government;™ re-
quests for an advisory opinion by the
Governor;™ or a petition to invoke
the Court's own emergency
rulemaking powers. ™ (ral argument
is often granted in cases of this type,
though not always, with argument
usyally scheduled as spon as pos-
sibie. Whether accepted for argu-
ment or nof, emergency matters are
normally handled like any other
case, except that preparation of the
opinions typically is expedited and
the case is assigned to an office by the
chief justice. ™ The vpinions them-
selves may be released outside the
normal ¢yele if necessary to better
resolve the particular emergency.

C. Types of Separate Opinions
As noted above, the Florida Su-
preme Court follows the traditional
practice of American appellate courts
in assigning a single justice to write
the majority opinion in a case. How-
ever, justices are not obligated to
agree with the propozed majority
opinion’s viewpoint or even with the
unsigned majorities they themselves
have written. Any view apart from
the majority’s is expressed through
the vehitle of a separate opinion at-

continued.
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tached to and published with the
majority opinion.

Although about seventy percent of
the Court’s decisions are unani-
mous,™ the press hasz a strong ten-
dency to focus on disagreements em-
bodied in separate opinions. Strongly
worded dissents catch the most at-
tention. This public focus can create
a geriously exaggerated sense of di-
vision on the Court and may suggest
that dissents carry a legal signifi-
cance that they actually lack.

Dhzsenting views almost always
arc the least influential in the long
term, due to the fact of their appar-
ent rejection by the Court’s major-
ity.™ A well reasened concurring
opinton, while technically not estab-
lishing any precedent,™ may atill be
cited for persuasive authority in fu-
ture cases and occasionally may be-
come more influential than the ma-
jority opinion to which it was
attached.™ Dissenting views some-
timez prevail in the long-run™ but
this is a far rarer occcurrence. To em-
brace a prior dissent, the Court usu-
ally must overrule its own precedent
notwithstanding the doctrine of stare
decisis;™ but a well reasoned concur-
rence can be accepted without over-
ruling anything, on grounds that it
illluminated or explained the major-
ity opinion it accompanicd.

Concurrences and dissents, how-
ever, constitute only two of six differ-
ent kinda of separate opinions that
are in ¢ustomary usage by the Court.
This variety has sometimes confuaed
lawyers and the public alike, because
the Court has never fully clarified
what each of the categories implies.
Confusion has been increased by the
fact that the six catepories are not
necesgarily discrete but often blur
into one another. Much depends cn
exactly what the individual author
has stated in the separate opinion,
although the choice of category is of-
ten a strong indicator of the strength
of the justice’s feelings about the
majority view.

Below, the six categorics are
ranked and their customary usage
described. This ranking begins with
the category having the strongest

gense of concurrence and ends with
the category having the strongest
sense of dissent.

1. Concurring Opinions

A separate concurring opinion
usunally indicates that the justice
fully agrees with the majority opin-
jon but desires to make additional
comments or chservations. Concur-
ring opinions often are used when a
justice wishes to explain individual
reasons for concurring with the ma-
jority. Az a general rule, concurring
ppinions should be presumed to in-
dicate complete agreement with the
majority epinion unless the concur-
ring opinion says otherwise. Thus, a
COnCUITING opinion ean conatitute the
fourth vote needed to establish both
a decision and a Court opinicn,* sub-
ject only to any reservations ex-
pressly stated in the concurring opin-
ion itaelf®

2, Specially Concurring Opinions

A “specially concurring™ opinion
indicates general agreement with
hoth the analysis and result of the
majority opinion bhut implies aome
degree of elaboration of the
majority’s rationale, unless the sepa-
rate opinion itself says otherwise,
The most common use of a special
concurrence is when the author be-
lieves the majority’s analysis iz es-
sentially correct though perhaps in
ceed of elaboration or clarification.
For cxample, a specizlly concurring
opinicn may be used to explain why
a separate dissenting opinion has
mischaracterized the majority’s
views and why the majority is cor-
rect.”

A specially concurring opinion can
clearly constitute the fourth vote
needed to create a binding decision
under the state eonsgtitution™ and
cat be suffizient to establish an opin-
ion as binding precedent. However,
in this last instanece, the true nature
of the precedent would not necessar-
ily consist of the plurality opinion,
the special congurrence, or even both
taken together. Rather, the Court'’s
opinion for purposes of precedent
would consist of those principles on
which at least four members of the
Court have agreed * In other words,
ttis possible for a special concurrence
to deprive & plurality opinien of
precedential value with respect to
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matters about which the concurring
justice has expressed resarvations.5

+. Opinions Concurring in Result
Only

A “concurring in result only”™ opin-
ion indicates agreement only with
the decision (that is, the result
reached} and & refusal to join in the
majority’s opinicn, A scparate opin-
ion that “concurs in result only” can
constitute the fourth vote necessary
to establish a “decision” under the
Florida Constitution,?” but the effect
in such a case iz that there is no
“ppinion” of the Court and thus oo
precadent beyond the specific facts of
the controversy at hand.* There may
be cases in which a justice writes a
“concurring in result only” opinion
that alao appears to agree with more
than just the result. However, it
seems doubtful that such an action
could constitute the fourth vote
needed to give the opinion validity as
precedent.

4, Opinions Concurring in Part,
Dissenting in Part

An opinion that “concurs in part
and dissents in part” is commonly
used to indicate disagreement with
cnly one or some of the results
reached by the majority opinicn, but
may also be used to show disagree-
ment with part of the analysis, de-
pending on what the separate opin-
ion itself says. Where an opinion of
this t¥pe establishes part of the
Court's majority, a careful reading of
the different opinions may be needed
te ascertain the actual precedent of
the case. ®

5. Dubitante Opinions

The rarest category of separate
cgpinions are those issued “dubi-
tante,™ a notation expressing seri-
ous doubt about the case. Only cne
such opinion has been issued in the
Court’s history, although it is re-
cent ! With this sparse usage, it still
is not entirely clear in Florida
whether a dubitante opinicn should
b regarded as a type of concurrence
or dissent or something else,” or in-
deed, whether a dubitante opinion
can ¢onstitute the fourth vote neces-
sary to fulfill the sonstitutional re-
gquirement that four justices must
concur in a decision. ™

In the federal system, an opinion




designated “dubitante” at least
sometimes appears to constitute a
very limited form of concurrence,®
and some federal judges have pone to
the trouble of designating their opin-
ions as “concurring dubitante. ™" At
least one hag issued a dubitante
cpinion that expressly concurred in
part and dissented in part, although
the author seemed to indicate doubts
cnly as to the partial concurrence ®

In Georgia, the courts have some-
times issued “dubitante” dissents,
apparently meaning diszenting
views in which the author has seri-
ous doubt.® Thus, a “dubitante dis-
sent” would seem to constitute a spe-
cies of dissenting opinion less
vigorpus than a full dissent. How-
ever, there also seem to be times
when an opinion marked merely “du-
bitante” is neither a dissent nor a
concurrence, bul an expression of
doubts so grave that the judge or jus-
tice can neither agree nor disagree
with the majority.® This probably is
the best construction, for example, in
those rare cases in other jurisdictiona
in which a judge vetes “dubitante”
without writing a geparate opinion. ™

Because of the still uncertain na-
ture of dubitante opinions in Florida,
the better practice would be for the
anthors to indieate whether they in-
tend to conenr, o disscnt, or neither
to coneur nor to dissent. Perhaps a
statement to that effect conld be in-
cluded in the text of the opinlon.

In any event, 3 statement that the
justice “concurs dubitante” certainly
would seem necesaary where the du-
bitante opinion is relied upon as the
fourth vote needed te create a hind-
ing decision; but even then, it re-
mains to be seen whether that con-
currence would give the written
opinion itself the value of precadent.
Some  diminished form  of
precedential value might be in order
in such 2 situaticn, but only whers it
is clear from a careful reading of the
different cpinions that at least four
imemhbers of the Court, in fact, have
agreed on some rationale, not merely
the result. Otherwise, there would be
no court opinion, and the plurality’s
view would not create precedent be-
yond the case at issue.

6. Dissents
A *dissenting” opinion should be
presumed to indicate a complete re-

fusal to join with the majority’s deei-
sion and opinien. A cloge reading of
gome disgenting opinions may dis-
clese that the author actually only
disagrees with part of the majority
epinion. ™ Such a dissent could be
rcad as though it were an opinion
concurring in part and dissenting in
part; but the fact that the justice has
labeled the separate opinion as a full
“disgent” almost certainly means the
opinicn conld not constitute the
fourth vote needed to ereste z bind-
ing court opinion or decision. As a
result, it is doubtful that the dizsent.-
ing justice should be viewed as join-
ing the majority’s views for any other
purpose.

. Per Curiam Opinions

At one time, the Florida Supreme
Court followed the practice, still com-
mon in the district courts of appeal,
of 1ssuing very cursory opinions des-
ignated per curiam, with the identity
of the author not diselosed. Histori-
cally, per curiam cpinions came to
imply short opinions deveid of a ra-
ticnale. This was the general sense
conveyed by the Court in 1956 when
it defined the term per curiam asin-
dicating “the opinicn of the Court in
which the judges are al! of one mind
and the question involved iz so clear
that it is not considered necessary to
elaborate it by any extended discus-
gion,"™ Some attorneys have rue-
fully noted the potential for abusc
inherent in the power to issue such
opinions,'™ because even a “clear”
rationale helps no one if left un-
stated.

After the ereation of the district
courts of appeal and the later adop-
tion of jurisdictional reforms, the tra-
ditional short per curiam opinion has
fallen inte disuse in the Florida Su-
preme Court,'™® The Court now sel-
dom issues unsigned opinions devoid
of an ebvicus rationale. The few that
might qualify typically involve ques-
tions of law now fully resolved in a
recently issued apinion, to which the
lower courts and parties are referred.
Instead, Florida Supreme Court per
curiam gpinions now have metamor-
phosed into something else all to-
gether. Increasingly, they are fully
analyzed majority opinions whose
authors simply are not identified.
The news media typically call such
eases “unsigned majority opinions.”
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There are a varicty of reasons for
not identifying the true author or
authers.*™ One is becansze the author
of the majority opinlon actually dis-
aprees with its analysis, an eventu-
ality that ean ocewr because of the
Court’s method of assigning cazes, "
Another reason is that portions of the
opinion were written by more than
one justice. As a matter of courtesy,
justices nzually svoid claiming credit
for material partially written by an-
other office. Such a per curiam opin-
ien might be issued, for examnple,
when a majority of the Court has not
agreed with the full anaiysis of a pro-
pesed majority opinion and has de-
cided to engraft onto that opinien
part of a separate analysis prepared
by another justice,

In ¢ther circumstences, the deei-
sion to make an opinion per curiam
is left to the disereticm of the justice
whose offices originated the opinion.
Subject to some exceptions, most Bar
discipline cases and disciplinary ac-
tions against judges are now issued
per curiam. The same is true of a
good number of death cases, though
by no means all,

There is no way for the public to
know the reazons an opinion was is-
sued per curiam and the justices and
court staff are never permitted to
publicly identify the true author. In
any event, the fact that an ¢pinion is
issued per curiam by the Florida Su-
preme Court has no sighificant cffect
other than to identify the Court it-
self, and not any particular justices,
as the author. Per curiam opinions
bkear the same status as any other
opinion in which the justices have
voted the same way.'®

E. Role of the Chief Justice or
Acting Chief Justice

The chief justice is Florida's high-
est ranking judicial officer, serving
both as head of the Court and chief
executive officer of the entire Florida
judicial branch.™ The chief justice
presides at all official Court fune-
tiong and governs the state court sys-
tem through the machinery of the
Dffice of State Courts Administrator.
One of the chiefjustice’s most signifi-
cant powers in a legal sense is the
ability to dispose of motions and pro-
cedural matters connected with
pending cases."™ This is a marked
change from earlier court practice,

confinued.
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which required a meeting of the
Court to consider motions. Today,
some motions may be placed on the
full Court's agenda for further guid-
ance, particularly on controversial
matters; but by far, most are handled
Ly the chicf justice alone.

Whenever the chief justice iz ab-
sent or unable to act, the role of act-
ing chief justice automatically falla
upon the next most senicor justice
whao i3 available. Most commeonly, the
Dean of the Court" ia the acting
chiefjustice, but on cceasion so many
members of the Court are absent
that the duty descends to the more
Juniior justices. The Rules of Judicial
Administration also specify that the
Dean of the Court automatically be-
comes acting chief justiee if the sjt-
ting chief leaves office for any reason;
but in that event, the Court is also
required to promptly elect a succes-
sor to serve the balance of the unex-
pired term.'’™ Each chief justice’s
term runs for a period of two years
beginning and ending on July 1 of
each successive even-numbered
year.'Y Prior to the end of each two-
year term, the Court must elect the
chief juatice who will serve during
the next term. For some time now,
the Court has followed a custom that
has largely eliminated political con-
giderations int the election. By & cus-
tom unkroken for more than a de-
cade, the Court elects as chief justice
the next most genior justice who has
not yet held the office.!” [n the un-
likely event that a time comes when
all seven have served, the Court, pre-
sumably would begin the rotation
apain, starting with the Dean of the
Court,

One beneficial result of this rota-
tion system is that it lessens the pos-
sibility that any particular justice or
group of justices could gain indefinite
contrel of the Court’s executive fune-
tions. This is vastly different from
the United States Supreme Court,
where the Chief Justice is nominated
by the President subject to Senate
confirmation and iz life-tenured. The
Florida Supreme Court’s customary
rotation system createa a significant
check and balanee omitted from the

constitution itsclf, which specifies
only that the Court must choose a
chief justice by majority vote 1 By
hongring the rotation system, the
Court ensures that no particular
ideological bent will continuously
dominate the highest level of the
state'’s judicial branch.

F. Role of the Other Justices
The power of the chicf justice,
however, 15 not limitless. Very signifi-
cant powers reside in the Court as a
body, particularly through the fact
that all judicial cpinions 2nd many
major administrative coneerns re-
guire assent by at least four justices.
Moregver, the chief justice alone can-
not possibly supervise all of the vari-
ous committees and Bar offices un-
der the Court’s control. The effect is
that the Court in practice operates on
a highly collegial basis, with all of the
Jjustices involved in some aspect of
administration. Accordingly, the
most effective chief justices tend to
be those that build 2 eonsensus be-
fore taking actions affecting the
Court and its governance.
Collegiality is expressed most no-
ticeably in the fact that each justice
iz assigned a variety of supervisory
duties. These include: oversight of
the internal committees and offices
that govern the Court; lisizon re-
sponsibility with Bar organizations;
and assighment to a variety of spe-
cial commissione created, from time
to time, to address questions of pub-
lic policy involving the courts. For
example, members of the Court have
chaired or supervised public commis-
sions charged with reforming guard-
ianship laws, investigating gender
bias in Florida's judiciary, and exam-
ining ways to eliminate racial and
ethnic biaz from the judicial system.
Each of these commissions ulti-
matcly produced extensive proposzals
for reform, most of which now have
been implemented hy the Governor,
the Legislature, and the courts ! To
this extent, members of the Court
use their offices to help effect
changes in public policy beneficial to
the state and consistent with the
sound administration of justice.

;. Role of the Judicial Assis-

tants, Law Clerks, & Interns
Because the justices” duties arc so

extensive, they could not pessibly
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discharge their obligationa without
the help of & staff. Each justice ac-
cordingly is permitted to hire three
staff members: a judicial assistant
and two law clerks. The chief justice,
with far greater responsibilities, is
permitied to have three law clerks,
one of whom is called an executive
asmistant. The latter's responsibili-
tiez ran include bhoth legal research
and some adminigtrative functiona.
In addition, the chief justice’s office
has a permanent staff of judicial as-
gistants, a stafl attorney, and an in-
ternal auditor, 1l of whom remain
attached to the office through differ-
ent administraticns. Finally, the
staffs of the justices are usually
supplemented three times a year by
an internship program that brings
law students inta the Court to act as
research aides.

1. Judicial Asgistants

It Florida's judiciary, secretaries
of judges are called judicial assis-
tants. Their dutiea vary from office
to office, but almost always include
supervising the flow of paperwork,
kecping files, overseeing the justices’
schedulea, and dealing with corre-
spondence and telephone calls. Mem-
bers of the public who call individual
justices almost always deal with the
Jjudicial assistant first. Judicial assis-
tants are hired by and serve at the
pleasure of their respective justices.

2. Law Clerks

As noted above, the duties of law
elerks also vary among the offizes,
but they are usually responsibie for
conducting lepal rescarch for their
justices. Many alse have the primary
responsibility of drafting opinions for
their justicez after receiving guid-
ance from a court conference vote. In
this gituaticon, law clerks typically
are told the result and analysis that
should be nged in the proposed ma-
jority pinion, but are given primary
responsibility for conducting re-
gearch and writing an opinion for the
assigned justice to review, revise, or
edit.

Opinion writing is a responsibility
that can be hoth time-conzuming and
lahor—intensive.l’®> Few justices
would be able to manage their ached-
tiles unless at least some epinion
writing was conducted hy their
staffs. Partly as a result, membears of




the Court have often chosen law
clerks not merely based on academic
performance in law schoel but also on
proven writing ability, often demon-
strated in prior professional ca-
reers.' " The writing of legal opinions
can be very exacting, if only becaunse
every majority opinion establishes
legal precedent. Law clerks respon-
sible for opinion writing, thus, must
be able to master a style of English
that iz not merely formal, but very
precize as well,

Because of this heavy responsibil-
ity, it iz somewhat paradoxical that
the common public image of law
clerka is of young people freshly
graduated from law school, with
Hitle real experience, who will leave
to enter private practice after a year
or two of elerking. At times tho im-
ape has been borne out by reality.
But the Florida Bupreme Court
throughout its history, and increas-
ingly 8o today, has had a strong ten-
dency to employ “permanent law
clerks."" These most often are attor-
neys whose gkills and temperaments
especially suit the justices who em-
ploy them and who remain on ataff
indefinitely, at the pleasure of the
justice. The vast majority of present
Justicea have at one time or another
employed such clerks.'*®

A number of factors have contrib-
uted to this tendency to Eeep “perma-
nent law clerks.” Perhaps the most
significant is that the administrative
and public responsibilities of the jus-
tices have so greatiy inereasad in re-
cent years that a poor choice of law
elerks can be a sericus liability. This
has reinforced a tendency not to
change staff once law clerks with
demonstrable gkills have been found.
Another factor is that the legal job
market thet boomed in the 1930
has turned quite zour in the 195,14
A3 a result, the competition for
clerkships has increased drasti-
cally,”" and these few hircd as law
clerks have a greater incentive to
stay in their present jobs, Yet an-
other factor is an inereasing ten-
dency among seme young lawyers to
steer away from the stress that can
exist in private law firms.

3. Interns

The Court alao supplements its
ataff with student interns whao work
on an unpaid basis during each of the

three semester periods common in
law schools. Interoships vary in
length hut usually commence each
August, January, and May By long-
standing arrangement, the Court
accepts its August and January in-
terns only from students selected by
the faculty of the Florida State Uni-
versity College of Law in Tallahas-
see and these students in turn are
given academie credit for their work
at the Court.

Internships starting in May are
potentially available to students
from anylaw zchool and may he more
or less informal in nature.'” These
interns serve on a purely voluntecr
bagis and are responsible for their
own expenses. Academic credit is
available only if the students can
make the necessary arrangemcnts
with their law schools,

Summer internships have become
commonplace at the Court almost by
a proecess of unguided cvolution.
They began sporadically and infor-
mally with a handful of students
whose colleges would give them aea-
demic eredit for summer work with
government agencies. Now, summer
mternships have hecome a routine
dominated by students whe, despite
good academic qualifications, have
been squeezed out of paying summer
jobs by the tight merket of the
1980's.2 Many law school placement
officers are encouraging students to
take volunteer summer jobs to gain
experience rather than do nothing.
This has resulted in greater demand
for volunteer summer interuships by
well-qualified students. In response,
the Court has gradually expanded
the number of interns it takes each
EUMTRET.

Jeb responsibilities of interns vary
among the offices, but usually in-
volve asaisting the law clerks. Many
offices have a structured program in
which student interns are given in-
creasingly more respansibility as
they demonstrate aptitude. Very
promising students may even be as-
signed to write a simple majority
opirion under the clese supervision
of the assigned law clerk and the jus-
tice. Much of an intern’s work, how-
ever, consists of more routine mat-
ters such as writing memoranda to
the juatice on petitions for jurisdic-
tien, photocopying research material
identified by law clerks, and writing
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memoranda to the law clerks on le-
gzl isaues,

Perhaps the most valuable aspect
of the Court’s internship program is
an insight into the Court's operation
and an opportunity to work with a
justice of the state's highest tribunal.
An internship can be a strong cre-
dential. Moreover, a very significant
nutber of former interns have gone
on to find joba as law clerks at the
Florida Supreme Court or in other
eopurts, Therefore, an internship can
he an impertant stepping stone for a
student interested in working as a
law ¢lerk after graduation. It is also
a way in which the Court assists in
educating suceeeding generations of
lawyers,

H. Ethical Constraints on the
Justices & Their Staffs

The public, and even som« mem-
bers of the legal profession, do not
fully appreciate the ethical con-
straints imposed upon judges and
their stafls, including interns, Jus-
tices at the Court frequently receive
letters from pecple asking that par-
ticular cases be decided certain ways
or that judpes should correct some
perceived oversight in a ¢ase, On oc-
caslon, news reporters have even
centacted judicial assistants or law
clerks in an effort to learn the inside
story about particular cases. Mem-
bers of the public are sometimes of-
fended when gquerics of this type go
unanswered. However, the Court and
its staff live under a very rigorous
code of ethics that forbids them to
comment in many instancea.

1. Constrainis on Justices

Perhapa the most ¢ommon misun-
derstanding, cspecially among the
lay public, is a widespread belief that
judges or justices ¢can ke approached
about their official duties in much
the same way a governor, a legisla-
tor, or their respective employees
can. However, the Conatitution!®®
and ethics codes'™ absolutely require
that judges be and appear to be im-
partial. For that reason, judges and
Justices are not permitted to publicly
discuss any aspect of pending or im-
pending cases'™ and there are cven
restrictions regarding cases that
have become fingl.'®

In an effort to maintain the public
image of impartiality, jndges and jus-

corlinued...
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tices are also required to maintain a
broad detachment from pelitics. [n a
recent case, for cxample, the Florida
Supreme Court determined that a
judge or justice may be reprimanded
for writing public endorsement let-
ters of a candidate in a nonpartisan
judicial election.*** This conclusion
was based on an ethics Tule generally
prohibiting a judge or juatice from
lending the prestige of the office to
any political cause.’* As & result,
Judges and justices are required to
refrain from participation in most
types of political activities beyond
thosc necessary for their own judicial
elections.

Even the personal finances of
judges and justices are closely regu-
lated. For exampla, they are not per-
mitted to ke involved in any business
transactions that might reflect
poorly on their impartiality or job
performance.'*® They are required to
divest themselves of investments
that result in their frequent recusal
in cases before the Court, such as
where a judge or justice owns stock
in a corporation that is a frequent
litigant. ™ Gifts, loans. and favors
are closely regulated'™ and some re-
strictions even apply to the finances
of & judge or justice’s family and
household members ¥ Judpes and
justices must also file disclosures of
their income, assets, and business
intcrests,

A battery of other ethical con-
straints impased upon judges and
justices are set out in considerable
detail in the Code of Judizial Con-
duct. Moreover, the level of detail
may be expanded by a revision of the
Code still pending review at the time
this article was being written. The
revigion focuses on restrictions on
the political activities in which
judges may participate.

Enforeing ethical constrainta on
Justices of the Florida Supreme
Court poses a unigue preblem he-
causze, in theory, the Court is the fi-
nal arbiter of what iz ethieal and
what is not.'* Az a result, the Florida
Congtitution has created special
mechanisms to deal! with alleged im-
propriety by a justice," First, mem-

hers of the Court are subject to in-
quiry by the Judicial Qualifications
Commizzion (“JQC"}, as are all
Florida judges.'*® The JQC recom-
mends proposed discipline for
breaches of judicial ethics, subject to
review by the Florida Supreme
Court. However, when a justice of
that court is being investigated, all
sitting memberz of the Florida Su-
preme Court are antomatically re-
cusced. Thereafter, the seven most
senior chief judges of Florida's
twenty judicial circuits automati-
cally sit as temporary associate jus-
tices'™ to review the case and to im-
pese discipline if appropriate.
Discipline can include reprimand,
suspension, or remeoval from office, 1

Jusgtices of the Court are also sub-
jett to impeachment and to removal
by the Legialature Grounds for im-
peachment are any misdemeancr In
office as determined hy a two-thirds
vote of the State House of Represen-
tatives.'™ Once impeached, a justice
is automatically suspended and the
Governor can appoint a temporary
replaccment uotil completion of the
trial.*? Trial after impeachiment oe-
curs before the Flarida Senate, and
the justire being tried can be re-
maved from office upon a two-thirds
Senate vote. The Benate can also
take the additional step of disquali-
fring the justice frem holding any
future Florida office,"! though this
requires an affirmative act and 15 pot
an autoematic consequence of re-
moval 14

The Florida Constitution specifies
that the chief justice of the Florida
Supreme Court must preside or
choose another justice to preside over
the Scnate at all trials after im-
peachment. " Where the chief justice
is under investigation, the Governor
presides. " This mandatory lan-
guage could lead te the problematic
situation of a chief justice presiding
over the trial of ancther justice.
While the constitution is not entirely
clear, it may be possible for the chief
Jjustice to appoint an impartial judge
of a lower court as an associate jus-
tice splely for purpeses of presiding
aver the Senate trial. Such an ap-
pointment would better ensure the
impartiglity of the presiding officer
In any event, a future revision of the
Florida Constitution may be in order
te address this problem.
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2 Constraints on Justices’ Staffs

Judicial assistants, law clerks,
and court interns arc subject to much
the same ethical constraints imposed
on justices, at least with respect to
official matters on which they
work. "* For their tenuro on the staff,
theze persons are effectively a kind
of alter ego of the justice when deal-
ing with the Court's official business.
As a rosult, they are aubject to the
canons of judicial ethics in a deriva-
tive sense, though the JGC shvicusly
lacks jurisdiction over persons who
are not judges. However, it deserves
emphasis that this conclusion ap-
plics only to official matters, not to
all activities of staff memhers outside
the Court.

Prior to 1992, many persons as-
sumed that judicial staff members
were subject to all of the constraints
imposed upen the justices, even for
matters conducted on personal
time."® In May 1%92, the Florida
Committee on Standards of Conduct
Governing Judges reinforced this in-
terpretation in an advisory opinion
concluding that judicial assistants
were prehibited from cngaging in
partizan political activitiea, just as
judges and justices are ! The
Committee's conclusicns obviously
implied that ali judicial staff mem-
bers were subject to the canons of
judicial ethics as though they them-
selves were judges.

This view, however, was rejected
by the Florida Supreme Court in 2
court conference in the fall of 1992
At that time, the Court tovk the un-
usual atep of overruling™® the advi-
sory opinion and issuing its own
statement on the question. This oc-
curred after some of the judiciarys
empleyees veiced ohjections to the
Cominittee’s reasoning.

In its statement, the Court found
that judicial staff members have a
Firat Amendment right to engage in
political activities provided this is
done outzide of Court, on persanal
time, and without reference to the
judge or the judges office."® In sup-
port of this conclusion, the Court said
that memhers of a judge's staff are
analogous to the spouses of judges,
who have a right to engage in politi-
cal activities using their personal
time and resources. '™ This reasoning
implies that staff members may be




treated the same ag a judge’s spouse
in other contexts involving the use of
free time, though the analogy obwi-
cusly i3 not a perfect one™' and could
he less forceful cutside the context of
exer¢ising free-speech rights.

A gpecial variety of ethical prob-
lems commonly arises with respect to
law clerks. Bome law clerks decide to
enter private practice after complet-
ing two or more yeara of work at the
Court, and some firms have voiced
confusion over the ethical standards
that govern the process of hiring a
law clerk. Obviously, a problem could
develop if the hiring firm has any
case pending before the Court. Thus,
law clerks should generally disclose
any possible conflict of interest to
their justices.

To assist in proper disclogure to
the justice, at first contact or socon
thereafier, the firm should probably
disclose to the law clerk all of its
cases pending for review in the Court
or that are likely to be pending, be-
fore employment negotiations are
concluded.'** At that time, the law
clerk should discuss the matter with
the justice, whe should then scgre-
gate the Taw elerk from the disclosed
cases if there is any possibility or
appearance of a confliet of interest.
At aminimum, the law clerk may not
personally or substantially work on
any of the disclesed cases during the
pendency of negotiations for employ-
ment with the firm. Furthermore,
the law clerk may be sepregated even
after negetiations end or fail if the
justice deems it necesaary.1®

Upon leaving the Court, former
law clerks must be segregated from
working on any case involving mat-
ters in which the law clerk partici-
pated perzonally and substantially,
except upon consent by all parties
after disclosure.'* A problem of this
type might eccur, for example, where
the firm, after hiring the law clerk,
acquires a client who had a case
pending in the Court. Moreover, law
clerks seldom can ethically reveal
information learned at the Court,
including the nature of their work
assignments. Therefore, it would be
wise for all invelved parties to as-
sume that the disqualification rule
should apply to cach of the firm’s
cases that were pending in the Court
on the date of the law clerk’s last
employment there. In any event, if

the former law clerk states that the
disqualification rule applies in a par-
ticular case, the partiez probably
should not inquire as to the reasons
why and former law clerks should
tet angwer if asked.

Similar restrictions apply as to
judicial sassigstants and interns,
though problems are less frequent in
this regard. Judicial assistants are
fewer in number and do oot change
employment with the frequency
more common for law elerks. Interns,
meanwhile, are present at the Court
for a few months at most and seldom
are expoaed to any but the most rou-
tine matters. However, both judicial
asststants and interns should adhere
to the rules applicable to law clerks
if there iz any possibility of a conflict
of interest,

Interns, in particular, are rou-
tinely warned about conflicts that
may be ¢reated by employment or
negotiations for employment. For
example, during their time at the
Court, interns are not permitted to
engage in part-timme or volunteer
work assisting anyone engapged in
the practice of law. This is because
all Court staff are prohibited from
engaging in or providing support ser-
vices for the practice of law, except
in representing their own personal
intereats. Likewise, interns should
diacloae the fact that they are inter-
viewing for jobs during their time at
the Court and should net werk an
any matter in which their job pros-
pects have an interest. Usually, the
supervising law clerks regulate the
interns’ compliance with these ethi-
cal duties.

Enforcement of ethical constraints
imposed on judicial staff differs from
that used in the ease of justices and
judges. Ethical violations of a less
seripus nature typically are handled
by the justice and can include repri-
mand or termination of employment.
Serious violations also can result in
contempt proceedings being brought,
theugh only one such incident has
occurted in the last few decades.!™
Any staff member who iz an attorney
is also subject to professional disci-
pline by The Florida Bar, with pen-
alties ranging from a private repri-
mand to disharmpent. Student interna
whn plan to become licensed attor-
neys can be investigated for ethical
breaches by The Florida Board of Bar
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Examiners, possibly resulting in a
denial of licensure,

1. Court Protoeol

In its day-to-day operations, the
Florida Supreme Ceourt has followed
a simple protocol that sometimes
borders on the informal. The unify-
ing factor of the protocol, and per-
haps its most formal aspect, iz a se-
niority system in which more senior
justices cutrank their celleagues,
with the sitting chief justice always
deemed most zenior '™ If more than
one justice iz appointed to the Court
simultanecusly, seniority is deter-
mined by reference to the appeintee’s
prior career using a atandard
adopted in 1968."* Virtually every
other aspect of buginess in the Su-
preme Court Bujlding is governed by
this seniority ranking.

Justices are listed accerding to
seniority in court stationery, choose
their office svites In the same order,
and appear formally in public ranked
from most senior to most junior.
When the Court iz in session the jus-
tices are seated with the chief justice
presiding in the center, the next most
senior justice placed to the immedi-
ate right, the next most senior jus-
tice placed to the immediate left, and
zo on until all are seated. Even the
scparate opinions attached to 3 ma-
jority opinion are ranked by refer-
ence to seniority, 15

The scoicrity system alse ex-
presses itself in other ways. For ex-
ample, a listing of justices in a pub-
lication should adhere to the system.
However, formal public introductions
reverse the seniority ranking on the
premise that the most senior justices
should be introduced last, giving
them the “last word ™™

Formal modes of addressing jus-
tices in writing have varied over
time. However, in 1992, at the re-
quest of Allen Morris,'® and through
Justice Parker Lee McDonald, the
Court established a few guidelines.
The Court eoncluded that it would be
appropriate in addressing correspon-
dence to refer to the chief justice as
“The Honorable (name}, Chief Jus-
tice, Flortda Supreme Court. ™™ By
analogy, letters addressed to cther
justices would he the same but with
the word “Chief” omitted. The most
common introd uetory salutation in a
letter i “Dear Chief Justice (name)®

confined. .
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or “Dezar Jystice (name).”

A member of the Court should not
formally he called *Judge (name).” In
the Florida judiciary, the title “Jus-
tice” is given exclusively to members
of the Florida Supreme Court'™ be-
cause the constitution clearly distin-
guishes “justices” from “judges” sit-
ting on the state’s lower tribunalg '
Contrary to the practice in the
United States Supreme Court, the
term “Associate Justice” is not a
proper title for any sitting member
of the Florida Supreme Court. The
term is not used in the constitution.
“Associate Justice” is the temporary
title given to judges of a lower court
assigned for temporary service on
the Flerida Supreme Court.'™ Thus,
the title should not be used in any
context except when a judge is tem-
porarily assigned to the Florida Su-
preme Court.

In leas formal situations, or when
addressing a justice verbally, the
members of the Court usually are
called simply “Justice (name).” For
example, thiz has hecome the stan-
dard method of addreasing a member
of the Court during oral argument.
In the late 1980s, the Court com-
pletely ahandoned the use of the gen-
der-specific titles “Madam Justice
{name)” or “Mister Justice {name)”
though a few attorneys still use these
without incident.'™ The staff of the
Florida Supreme Court commonly
address a justice verbally with the
gingle weord *Judge,” though this is
an informal and familiar usage.

Justices who have retired from the
Court commeonly are addressed by
the courtesy title “Justice,” though
this is not required and is subject to
gome cthical constraints. The cour-
teay title should not he used duripg
the practice of law in which a former
justice may be engaged except for
purely biographical purposes. Nor
should the title be used in any other
context in which the title may create
a false impressicn. The title “Chief
Justiee™ can be used gnly with re-
spect to a sitting chief justice of the
Florida Supreme Court and is never
used as a courtesy title.!™ Likewise,
“Associate Justice” iz never used as

a courtesy title by lower court judges
who previously have been tempo-
rarily assigoned to sit on the Florida
Supreme Court.

A few other matters of court pro-
tocol have been distilled into written
form by Allen Morris, including de-
tails of the investiture ceremony for
new juatices'™® and protocol for fu-
neral ceremonies of justices.'® The
Court generally hag adhered to these
two protocols. By tradition, the Court
also generally has adhered to these
two protocols. By tradition, the Court
also lowers its flags to half-gtaff
upon the death of any present or
former juatice.

J. The Clerk’s Office

The vast majority of the Florida
Supreme Court's contact with law-
yers and the public oecurs throngh
the Office of the Clerk of the Court. '™
Bricfs are filed through the Clerk,
and virtually all routine communica-
tions with lawyers are handled by
this office. Yet, the Clerk’s staff does
far more than just deal with the pub-
lic. The Clerk, who serves at the plea-
sure of the Court,'™ is charged with
the responsibility of maintaining all
papers, records, files, and the official
seal of the Court.

Mereover, the Clerk™ staff main-
tains the Court's docket,'™ oversees
the rigorous procedural require-
ments imposed on death penalty
cases,'” arranges the cxact timing of
oral argument,'™ and prepares final-
ized opinions for release to the pub-
lic.'™ (Qrehestrating routine fune-
tions such a5 these requires
conzgiderable coordination among the
lawyers, the parties, and the Court.
All such matters are handled by the
Clerk’s Office,'™ and the workload is
substantial. In 1992, the Clerk’s Of-
fice filed dispesitioms in 1B90 caszes
and opencd files in 1844 new cases,
in addition to handling 314 motions
for rehearing.

K. The Florida Supreme Court
Library

For its cntire history, the Court
has maintained its own law library,
which conszequently is the oldest
atate supported library in continuous
operation in Flerida An 1845 cata-
log in the library's pogsession still
lists the 260 volumes that comprised
the Court’s firat colleetion in the year
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Florida was pranted statehood. To-
day, the library maintains around
100,000 volumes along with some
10,000 monograph titles, 1400 gerial
titles, and 700 linear feet of archival
and manuscript material 1™

Eut the library has not lost touch
with its conziderable history A num-
ber ef rare Florida legal books are in
the Court’s coliection, including
Spanish texts that were of great im-
portance in the years after the Span-
ish Crown ceded Florida to the
United Statcs.'™ The library also
gtill retains and uses a large number
of antique pglase-franted "“barrister™
bogk cases that have belonged to the
Coupt since they were first pur-
chased in 1913, These Globe-
Wernicke sectional bookcases filled
five railroad cars when originally
delivered, prompting a proud head-
line in the Cetober 3, 1913, edition
of 2 Tallahassee newspaper, the
Weekly True Demoperot '™

The office of the Supreme Court
librarian'® has existed only since
1957, and the oecupant serves at the
pleasure of the Court. Beginning in
1862, the Clerk also wore the hat of
“head” librarian, though from 1899
until 1957 a full-time assistant li-
hrarian was employed. The library ia
open to the public, but it dees not cir-
culate books. Its hours of operation
are 8:00 am. to 5:00 p.m., Monday
through Friday, although the stacks
are available to Fleorida Supreme
Court justices and staff at any time.

L. The Office of Siate Courts
Administrator

One of the newest internal compo-
nents of the Court is the (Hfice of
State Courts Administrator, which
was created on July 1, 1972. Its ini-
tial purpose was to assist the Court
in the technical and fiseal problems
associated with preparing the oper-
ating budget of the judicial branch,
as well as compiling statistics on the
need for new judges and specialized
court divisions thronghout Fiorida.
Today, the State Courtz Adminjstra-
torl® alsp serves ag the Court’s liai-
son to a numher of other agencies,
including the Legislature, the Gov-
ernor, auxiliary court agenties, and
rational judicial agencies. The Office
overseas a variety of legal programs
and continwing education for
judges,' information systems used




by the courts,”™ and the judicial
branch's accounting and fiseal activi-
tics.

M. The Marshal

The Court also appoints a Mar-
shal™ to be the custodian of the Su-
preme Court Building and grounds
and to be the conservator of the peace
in the building or any place where
the Court is sitting. The Marshal is
also autherized to execute the pro-
cess of the Court throughout Florida.
To thiz end, the Marshal is vested
with constitutional autherity to
deputize the sheriff or a deputy sher-
iff in any Florida county. " The Mar-
ghal also i responsible for perform-
ing some court budgeting,
purrhasing and contracting, security,
and property acceuntability and
maintenance,

Next Issue: “The Supreme Court
Series, Part IHI—The Jurisdiction
of the Supreme Court”
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L Juetice, Supreme Conrt of Florida 1987
to present; J.1)., University of Miami 1955;
B.A., University of Miami, 1955, Justice
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Supreme Ceurt of Florida.

& Law Clerk, Supreme Court of Florida,
1987 to preeent; J.D., University of Florida,
1946; A.B., Brown Universzity, 1878, The au-
thors express gratitude to the follaning per-
pone for reviewing drafte of this article, pro-
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revision: Clerk of the Florida Supreme Court
Sid White and Chief Deputy Clerk Debhis
Caszeanx; Florida Supreme Cowrt Libravian
Joan Catman and ber stafl, Flerida Buprems
Court Marshal Wilaon Barnes and his Admin-
istrative Asgistant, Linda Alexander; the 0F-
fice of State Courts Administrater; Nancy
Shuford and Deborah Meyer of Justice
Kopan's staff: Jim Logue of the Florida Su-
preme Court staff, Sugan Tumer, and the law
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Karl Schultz of the Court Adeministrators ataff
for providing statistical belp on the Florida
Supreme Court’s doeket. Generel research
asrigtance was provided by Gary Lipshutz and
Benjamin Parpinan, stodents at the TTniver-
sity of Florida College of Law.

! Zee Flo. Code Jud. Conduct, Canon 3
Weat TD030.

4 The current high-technology security
barriers are a recent addition, daliog omly b
the Fall of 1989, They were added a3 a result
of violent attacks ingide eourtrowms that have
cccurred elagwhere in Flarida and the naticn,
and because of threats received by aome mem-
bers of the Court. Prior to 1589, security was
far more lax, and it was not vnusual for per-
sans to walk off the street and into a fustice’s
office.

E See Sup. Cr. Manual of Internal Oper-

ating Provedursa.

& Fla. E. Jud. Admin, 2.030,

! Eg, Joseph A Boyd,Jr, et al, A His-
fary of the Floride Supreme Court, 35 U, Mi-
ami L. Rev 10158 {15981}

A Of course, it will be necessary to reiter-
ate 8 few matters addreseed in the Supreme
Court Manual of Internal Operating Proce-
dures in order to lay the groundwork for a dis-
cusgion ¢f the Court's nowritten procedures,
The authots aleo note that there are some
aspects of Court operations that are confiden-
tial for a variety of reaacns. These will not he
dizcuzaed here,

¥ Most routine releares of court-related
information are handled by the Clerk of the
Court or the staff of the Chief Justice.

0 Fla, Const, art. {, §9.

U The terms *pending” and “impending™
cobvey an important distinction. A caee 18
pending if it has been properly fileg and iz
awaiting review A case i3 impending if Court
perspnmel have reason to suspect that it will
eventually be filed [or ceview.

2 Fla. Cede Jud. Conduct, Canon 3 (West
1993},

B I

" Epg. Keranw v Porter Point Co, 875
N.E.2d 428 (Ohie 1991} (adepting analysis
developed in Byrd o Richarduor- (Freenshisfds
Ser, Tnc, 552 Se.2d 1049 (Fla. 19832},

G090 S0.2d 588 (Fla. 1992).

¥ JId ethE59.

" The authors will not digcues the legal
vignificance of the opinion, only the process
hy which it was shepherded through the
Court. Nor will matters be discuesed that fall
within the secrecy of the Court.

¥ Tare TACRPE 600 S0 2d at G80-51.

¥ Justices and their stafls actually have
4 peed to know this information, becauge the
ethics codea applicable to them prohibil pul-
Lt cornment on mpeoding cases. The news
accounite help put the Court on notice that si-
lence now 13 required.

H ofmreTACEH, 609 502d at 501,

B Jd at 689

= In re Prorzon, Mo, 92.-8255 (Fla, 1Tth
Cir. Ct. Mar 27, 1992)

B Inra TACFE, No D3.0942 (Fla, 4th
DCA Mar, 27, 1992).

# See Fla. Conet. art. ¥, § 3(bXE), Origi-
nal jurigdiction means simply that the cage
can be griginated in the Flerida Supreme
Court witheut need of procesding through a
trial court firgt. Mandamus is discuased inthe
next installment of this artiele.

¥ Inre TACE No 79,581 (Fla, Mar 30,
1992) (e ).

% In re Pearsen, No, 92.0842 (Fla, 4th
DFCA Mar 30, 1892 {orderk aee fr re TACLP,
G090 So.3d at S8S,

¥ Fla Const. art. ¥, § 3{bHE) This type of
Jurisdiction popularly iz called “passthrough
Junsdiction ” See Florida Patient's Compensza-
tion Fund v Rowe, 472 So0.2d 1145, 1146 (Fla.
18852

#* The Flerida Conatitution creates a dis-
tinction between the terme "appeal™ and “re-
view.” Appeals constitute those appellate
caced in which the Fletida Supreme Court
muet bear the cane. See Fla. Const, art. ¥, &
b1}, (2], Reviews are those appellate canes
in which the Florida Supreme Cowt mercly
haz digeretivnery jurisdiction. Sae Fla. Const.
art. V. § Hb)(31-{6}. The Cowrt traditionally
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has cheerved ancther standard for judicial
nemenclature celevant to the distinction be-
tween appedls and reviews, For appeals, the
Court either afficme or reverses the decizion
below: for reviews, the Court either approves
or quashes the decision below. By contrast,
when the Court expressly sgrees or disagrees
with a decizsion other than the one below, the
Court “approves” or “disapproves™ the deei-
gion, On pecasion, there may be lapses in the
uge of this nomenclature, but the convrention
now 15 well extablished aa a matter of cowrt
cugtonl.

#  Boaby Without Vieble Broin Dies, But Le-
gol Struggle Wil Cortinue, NY. Times, March
31,1992, nt Al4.

M iy TACE, 6055024 at 539 0.2 (cit-
ing Holly v Aufd, 450 S0.2d 217 (Fla. 10847}

il By Lradition, the Florida Supreme
Court ueeally obaerves itz regularly seheduled
oral arguments during the first full business
week of each mooth , with the exveption of July
and Augusl when no oral argument usnally
orcurs. Howeser, the chief justice has diacre-
tion to schedule the regular oral argument
calendar o may be necessary. For example,
oral arpument sometimeg in scheduled for
weeks in which the Monday or Tuesday is the
last day ol a mwoth Special oral arguments
can be acheduled at other times by Lhe chief
Justice, & practice that especially scours when
the Court deeme oral argument necessary on
a pending death warrant, in enme requests for
advisory opiniong, in cages involring pressing
constitutional questions, and in gther emer-
gency matters.

2 The Florida Supreme Court tradition-
ally ohaervea a summer recess that usually oe-
curs from the middle of July through the
middle of August, hut cccazionally has been
obsetved earlier or later The suspension of a
regular oral argument calendar in these two
pulmer months is a traditional consequence
of Hhe summer receas.

# Iare TACH, 509 50.24 at 690 (citing
David A Stumpf, et al., The fafant with Anen-
cephefy, 322 Mew Eng J. Med. 669, 699
{10903).

4 The process of opition writing and vof-
ing on cases i3 diecusssd more fully infra notes
39-58 and accompanying text.

# Fla. R Jud. Admin. 2.085(d)(2}.

8 Sea id. In rare caszes, the Court Frac-
tures g0 badly that oo single juetice is able to
nbtain the concurrence of three other justicen
in a degizion, which the Florida Censtitution
requires for any decizsion to be binding. See
Fla. Const. art. ¥, § 3(a). Release of any opin-
iom thus may be delayed for wousually long
peritils of time while members of the Court
peck a compronuise. It is very rare, however,
that the Court is completely unable to ceach
some decision in which at least four justices
apree. When that happens, the Court’s prece-
dent helde that the lwer-court opinien under
review is automatically affirmed or approved
Tur want of 8 majority or, if the Cowrt's onpi-
nal jurisdiction is being imvoked, the relief re-
quested in deemed t0 be denied, Opinions is-
sted in the ahsenes of a four-member magority
net no precedent and do not constitute & deci-
gion for legal purpases. See State v Hamilion,
574 So.2d 124, 126 n.b (Fla. 1991 %citing
Fowell v State, 102 So. 552 {Fila. 1924)k State
ex rel, Albeitton o Lee 153 So. TH2 (Fla. 18380,
Hanaker 0. Miles, 171 S50, 212 (Fla. 1238).

cantinmed.. .
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Thug, the doctrine of stare decisis does not
apply Lo such cases.

T fnre TACE, 509 50.2d a1 5B

= fd et BED, 505,

# This article will oot discuss the large
volume of motiona and petitions that are dis-
poged without un opinion for lack of merit. For
egample, the Court receives sumervus peti-
tions for habeas corpus, mandamus, and simi-
lar extraordinary writs (vom Flonida inroates.
Relief is denied moast of the time, bat where
the potition appears to have merit, the as-
signed justice (zometimes with the advice or
consent of other juslices}will order a response
from the State. Tfthe cape still appears to have
merit in Lght of the response, the Court then
will aceept jurisdiction, and the office to which
the petition was sriginally assigned will usu-
ally be assigned to write the opinios, The pro-
cess of opinion writing in such cases is essen-
tially the egame az in any othet.

M Bee infro notes T0-TA and Accompany-
ing text.

1 Bome district courts of appeal, on the
other hand, require clerks to include a recom-
mendation o to dispesition.

# Oral argument spmmaries, bench
memeranda, and olher doewments asenciated
with the preparation of a case are internal
oourt documnsents and thus cannet be releaned
to the public or ey person not on the Court's
staff. Violation of thiz rule is conaidered an
cthical breach and can be punished by con-
tempt of court. In 1974, for example, the Coart
ordered one of its law clerks to show canae
why he should not be held in contempt for re-
leaging copies ol oral arpument spmmaTies Lo
unauthorized pereons. Baged i the mitigal-
ing evidemmo, the Court withheld a contempt
citatign but publicly reprimanded the law
clerk and placed him om probation for a pe-
rind of two years under close supervision. In
re Sehioriz, 208 80 2d 3565 (Fla. 1974)

¥ These preferences are by no mcans fi-
nal. Justices requently change their minda
alter prvinga case more thought, after closer
review of the vecord or the law, or after an-
olher justice proposes a methed of analysis
that Feems more correct. DD oocasion, the
Court has devided a cape completely contrary
to the initial conference vote, although such
instunces are the eaception rather than the
rile,

" 8See Fla. R App- P 2300,

# Fla. R App. P 9.800(n} {referencing
Florida Style Manued, 15 Fla. 5t U L. Rew.
137 (18873,

€ Spe Heport of the Florido Supreme
Lourt Gender Bias Study Commission, 42 Fla,
L- Bev. 803 {1550),

" In the English language, plural pro-
nouns are inherently gender-neutral.

% Fla R App. P 9.210, 2500,

¥ Per curiam apinions are disquesed in
fra notes 101-04 and accompanying tast,

* The possible votes vary alightly accord-
ing to the ldnd of case,

& If a justice iz sut of town and there is a
preasing need for a vote on Lhe case, the jus-
tice by telephone may authorize a staff mem-

ber to indicate the proper vote on the vote
sheet.

i Theze yoltes mean precisely what they
say “Concur” indicates a full acceptance of the
majority opinion and decision. “Coneur in re-
sult only” indicates an acceptance only of the
detision, and a refusal to join in the analysis
expressed in the opinios. Diswent indicates a
refusal to join in either the decizion or opin-
fon, Members of the Court usually de not vote
“specially concur” or “concur in part and dis-
#ent in part” unless they also write a peparate
opinion, althouph there are exceptions even
here. E.g., Maison Grande Condominium
Avg're, Inc. 0. Dorten, Tae, 600 So.2d 4617, 465
(Fla. 1892 McDenald, J., concureing in part,
diseenting in part). Maregver, in death pen.
alty cases, cach justice voles sepurately as to
eonviction znd sentence. Therefore, a justice
can concur as to the convietion but diseent as
to the sentence without writing a separate
opinion. E.g., Maharos v State 62T 80.2d TRE,
782 (Fla. 1892 MeDonald, J., concurring as
to conviction, digsenting as to sentence).
Though less commeon, justices alse may vote
separately ag to punishment in cases of attor-
ney discipline. £ g, The Fisride Bar v. Morse,
587 S50.2d 1120, 1121 (Fla. 1931 KMcDonald,
J., concurring a6 v guilt, dissenting as to pun-
ishment).

= See discuagion infra part [LC.

B Conferenee agendas ame produced by
the affice of the chisf justice.

& For example, a justite may have amit-
ten o sepurate disrenting opinien that clearly
reflects the views of at least four members of
the Cowrt. In such cases, the Court's majority
and the chief justice may agree informally
among themselves that the author of the dis-
zent will simply recast the dissent as a ma-
jority and citculate il Lo the full Court with-
ovut need for a conference diecuagion. lo that
cage, the now-failed “matority™ opinion may he
recast 5 A dissent.

8 This is not true, hoewever, of aome emer-
gency cases puch 26 coliateral challenges by
death-row inmales scheduled for execution.
When gome urgency is involved, the chiof jus-
tice has discretion to srder epinions released
at any time after voting ie finalized and Lhe
justices have reeolved any differences aa fully
as 16 paaible.

¥ Opinions are oot issued during the
Court's summer recess, except for opinions
already finalized that could not be releaned
belore recens kegan. Opinions alse are not ve-
leased if none are availalle, un event commmen
immediately after recess ends.

8 The Court routinely notes that it will
not entertain motions for rehearing or elarif-
cation [n cazes requiring immediate finality,
such aa capes in which a death warrant is
pending, ar after an opinion has been revised
upon the granting or denial of a4 motiom for
rebeanng or clanfication.

2 The term “noe request” refers to the fact
that the Court has made no request for aral
argument by the partivs. In appropriate cases,
it may aten refer to the fact that the parties
themselves have not requested oral argumment,
There iz no aheolute right te oral acpument in
any case, allhough the Court's manual of in-
ternal eperating procedwrnes requires that oral
argurment always be scheduled in every ap-
peal from a judgment imposing a death sen-
tence. Bup. Ct. Manual of Internal Operating
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Procedures § IIIBX3).

*  There are exceptions to the random as-
pignment procegs, most commonly, where &
number of ¢ases all pose the pame izsue. In
such circumstances, all the cases may be ag-
signed to the same office.

8 The wee of this memorandum process
in more controversial “no request” cases e A
regent inmovation introduced by Justice
Stephen Grimes and madeled after & similar
procedure uged when he was a memlbwer of the
Second Diztrict Gourt of Appeal.

B “No request” cazes are prepared for re-
legoe in the spme manner as other cases,

& Altheugh habess corpus and Bule 3,850
have somne differences, the Court hae held that
the latler is a procedural vehicle for provid-
ing relief ctherwisa available through habeas
corpus. Stafe v Bolyen, 530 S50.2d 562, 563
(Fla. 19583),

# Bup. Ct. Manual of [nternal Operating
Procedures & INBI3L

¥ Because of the Florida Supreme Court's
mandatory role in reviewing death capes, the
Governor, by long-standing tradition, does not
pign death warrants to be effective during the
tme when the Court will be in ils summer
reces®, See Fla, Connt. art. V, § AbX 17, (90 {re-
quinog the supreme court's review of death
penalty cases)

% All records of death-row inmates re-
main storad in the Florids Supreme Court's
vaults or in the Florida Archives located
actoai the street from the Supreme Court
Building, and are thus readily accessible to
the staff.

# The law clerk’s presence may be espe-
rially important if there is any concern that &
legal iszue mighl be raised at the lagt minute.

® See Fla. Const. art. ¥, § 3(b)S:. OF
course, the full Courd eeuld prebebly dizsolve
any stay improvidently granted. See i

' For example, Florida's electric chair
malfunctioned during the execution of Jeare
Tafere in 19240, resulting in unusuzl genera-
tion of heat and the need to pags eleetric cur-
rent throuph Tafero's kody three separate
times. This malfunction was reported back to
the full Court by the justice sepigned to be
present in the Supreme Court Building dur-
ing the exccution,

™ E.g. Florida Howse of Repregentaiives
g Martines, 656 So.2d 8539 (Fla. 19903 The
Fiorida Senate v. Girahaori, 412 50,24 360 (Fla.
18820

N Inre Advisory Opition ta Lhe Fovernor,
500 50.2d 292 (Fla. 1957)

¥ Inmre Emergency Betition to Extend Time
Popiods Under All Fla. Rules of Procedure, No.
80,387 (Fla. Sept. 2, 1922} (emergency
rulemaking related to Hurricane Androw ).

" Emergency cases are Lhue an exception
to the Court’s random pasignment systorm. The
chief justice has bread diacretion pver these
aspignments, subject an always to the will of
the full Couwrt, but olten may assign the case
to an ¢ffice with special cxpartise in the Reld
or ohie that is most current in its workload.

™ Records of the Clerk of the Court show
that of the 3186 opiniona filed between Jonu-
ary 1, TG, and Septemlwr 30, 1992 seventy
percenit were UNANIMOUE.

"™ Bee Ephrest v PAIllipa, 09 S0.2d 257
(Fla. 1=t DCA 1957), It is worth noting, how-
ever, Lhat diseents often contain statements
that are “dissent dicta® beravuse they excesd




the scope of what the majority is deciding. A
majority epiaion should not be read as reject-
ing extransous digsent dicta, but only as re-
jueting anything in the dissent contrary to
what the majority hag actually 2aid- There are
eecapiond when dissent dicta mey later be
emhraced by & majority without overruling
uny prior opinion. Bome attorneys erronesusly
aszzume that the majority necessasily hos re-
jecter everything stated in a dissent.

T Freene v Masaey, 384 Sa.2d 24 (Fla.
1960

" e, eg, fn re Forfeifure of 1976
Kenwarth Tractor Treifer Truch, 576 So2d
261, 2R2-63 (Fla. 1990 apphang Wheeler 1.
Cerbin, 546 S0.2d 723, 724-26 (Fla.
19820 Bhrlich, C.J., eongurring)).

g, Pullum v Clheinnoti, Tac, 476
Se.2d A5T, 6B (Fla. 1985), receding from
Battitle o Allts Chalmers Mifp Co., 392 8024
874 (Fla. 1930). In Pulivm, the Court ex-
pressly embraced Juslice McoDonalds dissent
in Bareilin, 392 Bo.2d at 87¢-75 (McDonald,
J_, dissenting}),

" Many people errancously view stare de-
cigig as rigidly inflexible. The Court, however,
has held that stare decigis iz oot an ironclad,
uhwavering rule thal the present must bend
to the dead voice of the past, however out-
nadesd or Mmeaningless; rather, it 13 a Tule that
precedent will be followed except when depar-
ture is mecessary Lo vindieate sther prineiplea
of Taw or to remedy continued injustice. oo
u Stete, 591 50.2d 614 (Fia. 1992) In a simi-
tar vein, the Court has said that the common
law will not be altered or expanded valeas
demanded by public necessity or to vindicate
fundamental rights, fa re TA CF, 609 50.2d
588 (Fla. 1992). Although attorneys some-
timee argue that only the Legislature ¢on
change the common law, the Court in actual-
ity has not hesitated to change the law when
proper redstns exist to do so, at least where
the Legislature has taken oo action on the
precize gubject, Hargrove o, Towna of Cacoa
Bepcfr, 96 5024 130, 132 (Fla, 1857) see, 2.2,
Weite b, Woile, 518 50.2d 1380 (Fla. 19934 ab-
rogrting comman law dectrine of interspouzal
immunityl Hoffman v Joren, 280 So0.2d 431
(Tla. 1972 abrogating common law doctrine
of contributory neghipence}. “Common law,” of
course, refers to law that has arisen from the
customatry praciices of the courts of Florida
and their predecessors, which exists in its
moest authoritative form when embwadied in the
written apiniong of the Flerida Supreme
Court, Ooee conumon law is eodified within a
legislative enactment, the Coort is far more
hesitant to overeule it, because of the doctrine
of veparation of powers. See Fla. Const. art,
1. § 3

8 See Fla. Comet. art. ¥V, § 3{a) There iz a
digtinetion between the terme *dectaion”™ and
*apinion." The decizion is the cowrts judgment
— i.e., the apecific reautt, reached. Whereas,
the opinion is the written deoument explain-
ing the rearons for the decipion, Seabnard Ay
Line B.A. Co. v Braaham, 104 8o 2d 356 (Fla.
19587 Thus, 3¢ long as at least four members
of the Florida Supreme Court agree om the
decinion, it is irrelevant that no similar agree-
ment wag reached reganling a nritten opin-
ion. Similarly, at least four justices must con-
cur in an opinion for it b0 have any
precedential value beyond the caze at hand.
Cregne o, Mossey, 384 Bo.2d 24 (Fla. 1880).

However, the word “decigion™ may have a dif-
ferent meamng in the context of the Florida
Supreme Court's jurisdiction over particular
categories of *decigions."

% Buch rescrvations, depending on their
atrength, may give the concurrence the ap-
pearance of setually being a special concur-
TENCE O A concurrence in result only. However,
the fuct that the suthor hae chosen to concur
oecessarily implies a greater senee of agree-
ment with the majority view. However, attor-
oeyz and lower courts may still legitimately
take note of Aoy regervations expressed in a
eoncwrrence, vepeciatly where they may indi-
cate that at least fowr justices have not agreed
oo 8 relevant poink

¥ Members of the Court snmetimes 1ahel
this type of separate opinion “concurring spe-
cially.” This label is synonymaus with “ape-
cially eencurring.” The transpogition is 4 meat-
ter of each individuel justice’s preference.

® Eg, Pubfic Health Trust of Dade
County v. Wong, 541 SBo.2d 98, B8-102 (Fla.
189 Ehrlich, C.J., concurring specially}

M Fla. Const. art. ¥, § A

%  Anexample of such a case is fr re TW.,
551 Er.2d 1186 (Fla. 19538}, in which Chief
Juatice Ehrlich epecially coneudrred buot ex-
prezsed reservationa sbout certain points in
the plurality’s analysis.

% Hee id. A word of cantiaon is in order
here_ Tt s eazy and commen, though not aclu-
ally eorpect, for courts and lawyers to overlook
the fact that a specially concurring opinion
has expressed reservations sbovt some legal
point. For example, Chief Justice Ehrlich's
gpecial conturrence in fr re TW expressed
reservations abgut the plurality opinion, yet
fow court2 later analyzing 7" W spemed much
voncerned with that fact. Indeed, few have
even noted that T W, was merely a plurality
opinitn; and at least one court has ignored
Chief Justice Ehrlick’s special concurrence,
even where his comments actually supported
the regult being reached. See Jones o Stote,
619 So0.2d 418 (Fla. 5th DOA 1993).

* Fla. Conet. art. ¥, § 3a). For an ex-
ample of a ¢ase in which the fourth vote con-
curred in resnlt only, see Dougert o, Skate, G956
S50.2d 1 (Fla. 1992}, The result is that there ie
a decigion in Dovgen—in other words, 6 re-
sult in which at least four justices concurred—
but na court opinion,

% Bew Greene, 384 So0.2d at 24.

¥ The Florida Supreme Court has not
consistently follvwed the ITnited States So-
preme Court's practice of dividing opinions
inte ouwetbered sections, in which members
separately can indicate agreetment or diu-
agreemenl. There are exceptions, ez, Traylor
v Sinte, 506 50.2d 957 (Fla, 1992), but most
opinions of the Florida Supreme Court are not.
divided in this manner This means that »
careful reading may be necessary to deter-
mine the actual majority position, and in some
cages, the true majority view eimply may be
unelear. However, the Flarida Supreme
Court's practice has the grace of avoiding the
fractured opinigns apmetimes found in the
United States Suprerse Court, in which bwa
Or mure juatices may eparately write and sipn
parts of opinions that collectively conrbitute
the “mupority” view.

® The term “dubilants” means doubting.
EBlocks Law Dictionery 499 (6th od. 1520).

* fa re Constibationality of Senate Joini
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Repolution 27, 601 S0.2d 543, 549 (Fla.
19923 Barkett, J., debilante) It should be
nated that other separate opinions have been
written that in effect conetituted 5 species of
dubitante cpinion, but without ueing the des-
igonation “dubitamte”™ E.g, Johnson n
Sinpletary, 612 S0 2& 575, 577-81 (Fla.
1993 Kogan, J., specially concuering).

% The single metance in which a dubita-
nte apinion waa issved o Floridu suggests
that it indicated neither a CODCUrrencs oor
digsent, but rather a statement of complete
doubt as to the disposition of the case. See In
re o ittt wonal ity of S enat & Joirt B esof wtion
27, 601 Sn.2d at 548,

2 Bew Fla. Comet. art. W, § 3a)

# Indeed, some f[ederal judges have
tarked their erparate opiniens with the head-
ing “concurying® but have mdicated in the text.
that the opinion is “dubitaote” Mew York o
Halvey, 330 15610, 618 (1947 Rutledge, J.,
concurringd; see alss Cose-Swayar O o
Sunkist Growers, Tne, 389 115 384, 403
(1967 i Douglas, J., dubitante) Radio Corp.
Lipiced Sretes, 341 118 412, 421
(1951) Frankforter, J., dubitanta).

% Kg Feldmon v Allegheny Airfines, 524
F2d 384, 39295 (2d Cir. 19754 Friendly, J.,
concurring dubitante).

*  [Tnited Stares v Walker, O M_J. 592 A04
(A F.C.M.K. 1950} {Mahoney, J., dissenting in
part, concurring in part. % dubitante).

¥ E.g. Kelteher v Staie, 371 5 5.2d 450,
451 (Ga. Ct. App. 1688} (Deen, P.J., dissent-
ing dubitante); City of Fatrbura n Ceok, 372
5.E.2d 245, 255 ((3a. Ct. App. 1988 leen, P2,
dissenting dubitane),

% Bee In re Congticitionality of Senale
Joint Resoftetion 37, 601 Bo.24d at 549,

® Adoma v Wilfiome, 838 5Wad 71, 73
(Mo Ct. App. 1992} (Crandall, J., dubitante).
Io the absense of & written opinion, it is im-
possible to tell what the author’s views were,
other than an expression of doubt.

™ E g Inre TW, 551 S0.2d 1186, 1204-
05 (Fla. 19880 { MaDenald, J., dissenting) (dis-
senting aopinion agreeing with part of
plurality's rationala).

M Newmong e Loke Worth Drainape Dint.
a7 50.2d 49, 50 {Fla_ 10663,

W2 Toby Puel, Confficd Review in the Su-
preme Court of o Divtriet Court of Appeal Per
Curiam Decigion, 56 Fla. B.J. 845 (1982).

' The bulk of the Florida Supreme
Court’s jurisdiction now is discretionary, n
which case the Cowrt has authority simply to
deny jurirdiction. Thie i3 vastly different than
the situation that existed when the supreme
court waa Florida's ondy appellate tribunal,
with much broader mandetery jurizdiction,

. Members of the Courl, including the
true author, atill must indicate their votes
regarding & per cutiam opinion, and thope
voles are recorded with the published opinion.
There i3 oo anonymity in this semee. Moreover,
omly f majority opinion can be issued per cu-
riam. The Court has never issued, for cx-
ample, per curiam dissetits nr concurrences.

" Sez zupra text ACCUMpPADYiOg note 49

% See Newmons, 87 So.2d at 49,

WY Rla. Congt. art. V. § 2(b)

12 Fla, R Jud, Adooin. 203000 2HB Y1

"% The present Dean iz Justice Ben F
Crrerton,

W Fla. R.Jud. Admin. 2032}

111 fd.

continued. .,




SUPREME COLUVRT

12 The custem actually predates the 1980
but was interrupted during the 19708 when
syme members of the Court were under inves-
tipation for alleged improprieties- The custom
resumed in 1584 wilh the election of Justice
doeeph A. Boyd, Jr

" Fla Const. art. V, § 20k

M Bz, Report of the Flortdn Supreme
Court Gender Biar Study Comission, 42 Fla
L. Rev. 503 {1950},

1t Agu result, law clerks, at a minimuom,
mutt have a law degree belore the date they
bepgin work. The Court previously reguired
admizzion to The Flerida Bar soon after law
clerka began work, but this requirement was
dropped as part of the job description in the
mid-1080s. Jjustices, howsver, remain froe Lo
requine Bar membership if they desire, and
pay scales overwhelmingly favor those who
bave Bar membership. As a result, only rarely
are law clerks not members of The Floritla
Bar,

Ut Flgrida Supreme Court law clerks, for
example, have included former journaliata,
former lew professcrs, and former assistant
Prosecutors.

1 Law clerks are ngt permanent in the
senee of having a job with civil service-style
protections. Rather, thege low clerks, at the
request of their justices, agree to stay lor some
indelnite period beyand the two-year mini-
mum commitrment typically required by each
justies at the time the law clerk iz hired.

O the fifteen law clecks employed by
justices in the summer of 1953, eight had been
employed indefinitely, One of theso eight had
worked for the same justice for more than a
decade, while four others had worked as law
clerks in excess of (ive yeams each. Very long
¢lerkships have not been uncemmon. One
former law clerk remained employed in that
capacity for fourteen years before leaving to
enter private practica

W In the mid-1980's, for example, it was
common for nearly every Flnnde law student
to huve been hired for a job by the time of
graduation, Now, it is coraren for helfor more
of & pradusting law schonal class to still be look-
ing for work after graduation.

¥ Members of the Court now receive ap-
plicationz from law students throughout the
United States on g nearly continucus basis,
Many are students with top credentials.

¥ Application i unally accemplished by
the student sending in a eover letter, resume,
and writing sample to a justice at the court,
in late winter or early spring, prior to the sum-
mwr in question. Standards for these intern-
ships vary from olfice to office, a3 do the num-
ber of interng that will be avcepted. Some
offices take only one intern, while others take
two or three,

%2 In the mid-1980s, for example, it was
wery common for students to be employed as
summer asancietes in law firms. Top students
could often earn Lhousands of dollare in a
single summer and even mediscre sludents
could earn respectable salaries. AF the mar-
ket for legal aervices has soured, many law
firmsz have been forced to sharply curtail or

even to climinate their snmmer ussociate pro-
Eramsa.

= 15 Const, amend. XTV: Fla. Const. art.
L§n

= Fla. Code Jutl. Conduct, Canons 2, 3
(West 16553),

W Fd at BAG).

& These nclude, fbr example, the fact
that matters were discuszasd at Court confer-
ente, the eontent of unpublished draft opin-
ioms, and the Court’s inilial vote er changes
in votes prior to release of an opinion,

2 Bee In re Inguiry Conceraing & Judge,
Fiugh 5. fickstein, 620 So.2d 1000 (Fla.
1953 ); see alvo fn re Code af Judiciol Conduct
Ceransz 1, 2, and 7Afakb)), 603 S0 2d 454
[Fla. 1902

L8 Fla, Code of Jud Conduct CGanon 7
(Weat 10037

2 I, at SO0

W Id at BT

1 I at 5C.(4).

T at 5.5

12 Fla, Code Judl. Conduct, Canon GB.(1}
{West 1953).

% The Court itsell promulgatea the eth-
ica rules. Seq Fla. Const art, ¥, § 2(a).

1% Hog Fla, Const. art. V.

W fd § 12

13 The significance of the term associate
Juslice is discusaed infre note 165 and accom-
panying text,

Y Fla. Conat. art. ¥, § 12(h).

12 Fo. art. I11, § 17ak see afse Forbes v
Forle, 298 So0.2¢ 1 (Fla. 19740

% Fla. Const. art. 111, § 17(h).

Word B 1T (el

e Swirk o Brontfey, 400 S0.2d 443 (Fla.
1881).

W Fla. Const. art, 1IL, § 17(s).

W fd,

W Fla. Code Jud, Conduect, Canon 3B.(2)
{West 1553),

5 Bee Scott T2 Makar, Sedicial Staff and
Ethicel Conduct, Fla. B.J., Nov 1992 at 10.

1" Ser Harvey L. Goldstein, Chairman,
Committee on Standards of Conduct Gavern-
i.tt’gg.l;:dgen, Advigery Opinion 92-33 (Aug. ¥4,
1292,

" The Court has traditiconally used a
pomewhat unusual methed of overruling ad-
vieory opimions of the Committee on Stan-
dards of Conduct Goverming Judges. This is
something that, in any event, is rarely done.
If any member of the Court disagrees with the
advisory opinion, the matter is discugsed o a
Court conference and a vole may be taken. If
a majority of the Cpurt agrees, a statement is
prepared overruling the advisory cpinion and
that stutement is then placed in the official
minutes of the Court. At this time, the Clerk
ol the Court notifies the Commitbee chair of
the Court's artion acnd tranemits a copy of the
relevant portion of the minutes to The Florida
Bat Mewy for publicaticn. The act of overmul-
ing the advisory opinion in this manner abwi-
cusly doea not congtitute a decizien of Lhe
Court and, for thal reasen, is not absolutely
binding. But the Court’s statrment is highly
persuasive and one from which the Court i=
unlikely ta depart if discipline were attempbed
for somne alleged ethical breach.

1 Flarida Supreme Court Conference,
Minutes of Meeting {Zept. 8, 1592] {on file
with Court),

5

1t Tt is unlikely, for example, that the fi-
nancial gctivities of a judge or justice’s judi-
vial assietant would create a substantial con-
flict of interest. The financial activities of the
judge or justice's spouge could.

1 Thig ahould include any case in which
the (irm has an interest in ita own right or ug
counzzl to a party

™ R. Regulating Fla, Bar 4-1 1%k

o oak4-1.13a).

6 See supra note 42,

8 The Florida Board of Bar Examiners
routinely seods detailed questiommaires re-
garding former interns to the justices and
their gtaffs. The guestions probe such matters
ag the intern’s thoroughness, prompiness,
work ethic, background, and personal prob-
leme. If the answer to any question raises a
concern shout fitneas to practice law, the Bar
Examiners will investigate further.

W Except for the chief justice, seniority is
determined according to the order of appoint-
meot to the Court. Upon cearing ko ba chief
justice, members of the Court revert to the
zsepiority they otherwise would have had.

158 See Florida Supreme Court, minutes of
meeting (Jan. 12, 1987) (on Nle with the
Caourt), On Oetober 14, 1968, the Florida Su-
precte Court adopted the following resolution:
BE IT RESOLYED:

Senivnty on this Court shall be deter-
mined by length of continuous service on this
Coart:

In the event more than one Jugtice as.
sumes ollice on thie Court at the same time,
aeniority of such Justices shell be determined
in the Inllowing manner:

1. Former Justices of this Court;

2. Juilges or fermer Judges of the Distoiet
Courte of Appeal. Seniority of such Digtrict
Court Judges shall be bared upon the lenath
of continuous service;

3. Judges or former Judges of the Circuit
Court. Seniority of such Cireuit Court Judges
shal! be based upon the length of continuous
BeTVICE;

4, Judges er lormer Judges of other courts
ol record of this Btate. Seniority of such
Judges shall be based upon the length of con-
tilUowrs Service,

5, Lawyerls] wilhout former judicial expe-
rience. SBeniority of such lawyers shall be de-
termined by length of time they have been ad-
mitted to The Florida Bar.

This Reaolution shall betome affective imme-
diataly.

Thiz policy waz reaffirmed on January 12,
1287, when two justices azsumed oflice mmul-
taneously. Besause one of these justices had
served an 8 district court, he waes accorded &
higher seniorily then the other, who had
aerved on & eircuit court,

1% Az a general mle, separste opinions are
divided into the 2ix separate categories and,
within each category, are then ranked aceord-
ing to the authors seniority

¥ Allem Morria, Practical Protocal Far
Fipridicny (Revieed) 7T [1986),

151 Clerk-Emeritus/Historian,
Houge of Representatives.

8 Letter from Juatiee Parker Lee
MeDocald, Florida Svpreme Court to Allen
Merrizs, Clerk-EmerilusTistorian, Florida
Heuze of Representatives (Nov, 2, 1992} {on,
file with author).

R R
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The Filorida Bar Contlhuing Legal Education Committes,
the Appellate Practice & Advocacy Section and
the Gevernment Lawyer Section present

Hot Topics in
Florida Appellate Practice

COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Live Presentations:
November 21, 1996—Tampa * November 22, 1996—Miami

Video Replays:
December 17, 1996 — January 16, 1997
Eight Locatlons
Course No, 7742R

This pregram will address the "hot" issues facing today's appellate practitionsr, and will feature many cutstanding spoak-
ars, including two Florida Supreme Court justices, and appellate judges fram four of the five district courts of appeal. The
saminar will provide participants with a comprahensive examination of the recent changes to Florida's appellaie rules,
as well as a review of currant fegizlation affscting criminal appeals. Participants will als¢ recaive valuable insight into the
professional standards govering appellate practitioners, and obtain useful information on other pressing topics in ap-

pellate practics.

230 am - B:S5a.m.
Late Reglstration

B:55 a.m. - 00 a.m,
Cpening Ramarks

9:00am. — 11:00am,

Appellate Rules Update

= General Overvisw

The Honorabie Larry A, Klain
Fourth District Court of Appeal

*» Workers' Compensation and
Adminigirative Appeliate Ruies
The Honorabie Marguarffa H. Davis
Firsi District Court of Appeal

« Jduvenile Appaliate Rules

The Honorable Gerald B, Cope, Jr.
Third District Court of Appeaal

= Criminal Appeliate Rulas
Thomas D. Haif

Taflzhassoee, Florida

11:00 am. — 11:15 am.
Break

11:15 am. — 12:05 p.m.
The New Criminal Appaals
Aeform Act of 1996
Mancy A. Danfals
Taffahassee, Florida

1205 pm. — 110 p.m.
Lunch {on your cwn}

110 pm. — 2:00 p.m.

Ethlca and Professienalism in the
Appeliate Arena

Justice Harry Lee Anslaad

Fiorida Supreme Court (Miami only)
Juslice Charles T. Wells

Florida Suprems Court (Tampa anly)

200 pm. — 230 p.m.
Appellate Attorneys’ Fees
Lauri Waldman Foss

AMiami, Florids
2:30 p.m, = 2:45 p.m.
Braak

2:45 p.m. — 3:3& p.m.

The Uses—and Misuses—of
Extraordinary Writs

The Honorable Jacgueling R, Griffin
Fiftty Disinict Court of Appeal

F35p.m. - 405 p.m.

Appellate Mediation—A New Frontler
Donna Riseli Cebhart

Meadiation Officer

First District Court of Appeal

4:.05 p.m. — 435 p.m.
Appellate Certification
EBenedict B Kuahne
Miarmi, Florida
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CLER PROGRAM

{Maxirnum Credit: 7.0 hours)
Genermal: 7.0 hours
Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Maximum Credd: 4.0 hours}
Appellate Practice ................ 3.5 hours
Crminal Appellate ... 3.5 hours
Cominal Trial .o 3.5 hours
Civll Trigl i 3.5 hours
Woarkers' Compensation ....... .5 hour

Cradit rmay be applied to mora than o
of the programs abova but cannot exceed
the maximum lor any given program,
Please kaep a regord of credit hours
eamed. AETURN YOUR COMPLETED
CLER AFFIDAVIT PRIOR TO CLER
REFPORTING DATE (sea Bar Mews
label). (Rula Requlating The Florida Bar
g-10.5).




REGISTRATION f REFUND POLICY

Requests for refund or credil towards the purchase of audisfvidestapes of this program must be In writing an<d posi-
marked nalater than two business days fallowing the eourse pressentation, Registration fees are non-transferrable A §15
safvice lee applies to refund reguesis.

Register me for “Hot Topics in Florida Appellate Practice” Seminar

TO REGISTER OH ORDER TAPES/BOOKS, MAIL THIS FORM TO: The Flarida Bar, CLE Frograms, 650 Apalachee
Parkway, Tallahassee, FL 32399-2300 with a check in the appropriate amount payahig to The Florida Bar or credit eard
information filled in betow. If you have questions, call 804/561-5831. GN SITE REGISTRATION, ADD $10.00. On-site
ragiziration is by check only.

Name Florida Bar #
{ianngt be procassed winoul e number.
Address
City/Stats/Zip
()W} Course No.: 7742 R

METHOD OF PAYMENT: [ Check Enclosed (Payable to The Florida Bary [ Gredit Card {Advance Registration Only)

_ MASTERCARD ¢/ ___ VISA
Name of Cardholder Card Mo,

Expiration Date f {ma.fyr)  Signature

L1 Member of the Appellate Practice & Advocacy or Govemment Lawyer Section: $115.00
1 Nonsection member: $130.00
[ Full-tima law coliege faculty or full-timea law student: $85.00

of appropriate accommodations, adach a general description of your needs. We will contact you For further

U Please check here if you have a disability that may require special attention or services, To ensure availability
» coordination.

| plan to attend {check one):

___ (048] Tampa*" (Airport Marrioft} (11/21/96)} _. (184) Ft. Myers* {Lee County Justice Canter)
__(n24) Miami*™ (Hyatt Regency) (11/22/96) (01/0%/97)
__(068) Odando® (Downiown Marriott) (12/17/96) —_ (232) West Palm Beach* {Palm Baach County Bar)
__ [(227) FL Lauderdale* (Sheraton Suites Plantation) {01/10/97)

{12/18/96) - [154) Jackagnville* (Omni) (01/10/87)
__ [042y Sarasota® (Hyatt) (12/19/96) __ (040} Pansacola® (Escambia’Santa Aosa Bar Assn}
__ {054} Tallahassee* {The Florida Bar) (01/02/97) (M1A16/97)

COURSE BOOKS—AUDIO/VIDEOTAPES

Private taping of this program Is nat parm|tted,
Dedlvary time is 4 to 6 weaks after November 22, 1998, PRICES BELOW DO NOT INCLUDE TAX.

COURSE BOOK ONLY: Cost $20.00 plus tax TOTAL $
AUDIOTAPES (includes course book)
Cost: $85.00 plus tax {section member], $80.00 plus tax {ronsection member} TOTAL §
VIGEOTAPES (includes course book)
Cost: $150.00 plus tax {section members), $160.00 plus tax (nonsacticn members) TOTAL $

CLE credit is not awarded for the purchase of the ¢course books only.

Flease include sales tax unless ordsring parly is tax-axempl or 8 nonresident of Florida, If this order is 1o be purchased
by a lax-exempt organization, the course books must be mailed to that grganization and not to a person. include tax-
exempt number begide organization's name cn the order form.

E0E GH6E . FME
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The Florida Bar Appellate Practice and Advocacy Section presents

Per Curiam Affirmances. A Roundtable Discussion

January 23,1977 + Crowne PlazaHotel + Miami
Course No. 1027 7R

This pregram will feature a roundtable discussion of per curiam affirmances, including why courts use themn, what
types of cases they are used in, what alternatives the courts have to mest the same objectives, the use of citation
PCAs, frustrations that practitioners have with them, and what a practitioner can/should do upon recetpt of a unfa-
vorable PCA. The panel will consist of two DCA, judges, two former DCA judges who have returned to private
practice, and two current appellate practitioners.

4:00 p.m. - 6:00 p.m. — Roundtable Discussion  6:30 p.m. - 7:30 p.m. — Reception {Cash Bar)

CLER PROGRAM CERTIFICATION PROGRAM
{Maximum Cradil: 2.5 hours) (Maximum Credit: 1.0 hour}
General: 2.5 haurs Appellate Practice: 1.0 hour

Civil Trial 1.0 hour
Criminal Appellate: 1.0 hour

Gredll may be apglied to more than one of the programs above but cannat excasd 1he maximuem for any given program.  Please keep a racor of
credit hours eamed. AETURM YOUR COMPLETED CLER AFFIDAVIT PRIOR TO CLER REPORTING DATE (sea Bar Mews label). (Rule

Regulating The Flodda Bar §-10.5),

REFUND POLICY: Requests forrefund must be in writing and postmarked no later than bwo business days following the course
presentation. Registration fees are non-transferrable. A %5 service fee applies to refund requests.

Register me for “Per Curium Affirmances: A Roundtable Discussion”

12397, Crovwne Plaza, Miami.

TO REGISTER MAIL THIS FORM TO: Jackis Wemdli, The Florda Bar, 650 Apalachee Parkway, Tallahasses, FL 32385-2300
with & check in the appropriate amount payable to The Florida Bar or credit cand information filled in betow. [f you have questions,
call 904561-5623. ON SITE REGISTRATION, ADD $10.00. On site registration is by check only.

Name Flarida Bar #
{ianncl be prosasesd witrout [Ris rumber.
Address
City/State/Zip
(W} Course No:1027 TR{APOO7)

METHCOD OF PAYMENT: [Check Enclosed {Payable to The Florida Bar)  QCredit Gard {Advance Registration Only)
_ MASTERCARD/ __ VISA

Name of Canlholder Card No,

Expiration Date {Yr.Mo) Signatlre

O PRegistration fee; $15
U Piease check here il you have a disability that may require special atterdion or services. To ensure availahility of appra-
priate accommedations, aliach a general description of your needs, We will contact you for further coordination.
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EUPILLEAIL COURT

[ . ooy
g phs S

™ See Fla Const. act. V.

# Fla. K. Jud. Admio. 2.030g). Tempo-
rary asesignments are made, for examgple,
when 3 quorum of the Court i3 aot available.
Id.

" Thiz change dates from the appoint-
ment of the first woman justice, Hosemary
Barkett. Shortly after her appointmant in
1985, Justice Barkett indicated she would not
uae tha titte “Madam Juetice Barkett™ but
simply “Justice Barkott.”™ Later, the sther
members of the Court dropped the “Mister”
froem their titles, and Lhis chaoge was rmal-
ized by altering all name platas on the justices'
guites in the Supreme Court Building. The use
of the unadoroed title *justice™ is condjstent
wilth the Court's recently adopted policy of
avwiding gender-specific language wherever
prassible. See Report of the Flnride Sugreme
Conrt Cender Bins Study Commission, 42 Fla,
L. Rev. S0:3 (1890).

¥ Letter from Justice Parker Lee
McDonald, Florida Suprame Court to Allen
Morris, Clerk-Emeritua/Historian, Florida
House of Eepresentatives (Nov. 2, 1982} {gn
file with author}.

¥ Morme, supr note 160, at 122-24,

et I mt 113-14.

1% The present Clerk is Sid White, and the
Chief Deputy Clerk is Debbie Cassgawe

7 Fla. Const, art. W, § 3{c)

™ Most docketing matters eurcently are
controlled by Kathy Belton and Barbara May-
well.

™ Most aspects of death penally casey
pregently are supervised by Tanya Carrell.

™ The scheduling of oral argument is su-
pervised by the Calendar Clerk, who prescatly
1 Sars (fainey.

78 The release of opinions is controlled by
the Opinipn Clerk, who preaently is Janie
Bentlow

7% Other members of the Clerk's staff who
aagist in these funetions are Betay Hill, who
circulates cowrt fileg, and Sonny Mcallizter,
who moves materiale between the Clerk's of-
fice and the justices.

" Somoe of the informalion nesd here was
compiled by former Supreme Court Librarian
Brian Folley.

" The treaty ceding Florida bound bolh
the United States and the future state gov-
ernment to honor matters already foalized
under Bpanish law. Thus, a large number of
early court cases actually rested on an inter-
pretation of Spanish law. Apafachkicola Land
& Den. Co. v McoRee, 98 So. 506, 524-26 (Fla.
1993

'"° See Five Carloads of Book Coses for Tel-
{afasser, Weekly True Democrat, Oot. 3, 1913,

¥ The present librarian iz Jean Cannon.
Her staff are Jo Dowling, Joyce Elder, Jo
Smyly, and Linda Cale,

1 The preeent State Courts Administra-
tor iz Ken Palmer.

' The present Deputy Administrator for
Legal Affairs and Education ia Dee Beranek,

1" The present Depuéy Administrator for
Infermation Systeme and Program Support, ia
Feppy Horvath.

¥ The present Marshal ix Wilson Barneg,

™ See Fla. Canst. art. ¥, § 3(c).

The Florida Bar
650 Apalachee Parkway

Tallahassee, FL. 32399-2300
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