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Federal Civil Case Update

by Beverly A. Pohl

Harris v. Ballard, 158 F.3d 1164
(11th Cir. 1998) (Improper Rule
4(a)(5) Extension of Time for Fil-
ing Notice of Appeal; Untimely
Notice; Appellate Court Lacks
Jurisdiction)

A pro se civil rights litigant’s tar-
diness, while accommodated by the
district court, led the 11th Circuit to
conclude that it had no appellate ju-
risdiction over this civil appeal. Rule
4(a)(5), Fed. R. App. P., permits a dis-
trict court to extend the time for fil-
ing a notice of appeal 30 days, or 10
days from entry of the order grant-
ing the extension, whichever is later.
Eight days beyond the original 30-
day period, the appellant filed a mo-
tion for an extension of time for fil-

Message from the Chair

ing a notice of appeal, and the district
court granted 30 days from the entry
of the order — 13 days more than per-
mitted under Rule 4(a)5). Even so,
the notice of appeal was filed late, 33
days after the erder granting an ex-
tension.

The 11th Circuit held that the ex-
tension was improper, and although
the Court may have allowed the ap-
pellant to rely on the district court’s
error, the untimely filing barred even
that leniency. The Court then consid-
ered whether the original motion for
an extension of time should be con-
strued as a notice of appeal, pursu-
ant to Rule 3(c), Fed. R. App. P. Join-
ing the majority of circuits that have
congidered this question, the Court

We’ve come a long way, baby!

by Roy D. Wasson

Appellate practice has in recent
years blossomed from being the poor
stepchild of the litigation specialty,
into a distinctive and distinguished
profession, As recently as fifteen
years or so ago, there were only a
handful of real appellate specialists
around; names like Sam Daniels, Joe
Unger, Mallory Horton, Ed Perse,
Jeannie Heyward, and Jim Tribble.
Trial lawyers handied their own ap-
peals for generations, until recently.
Joe Unger, whose memory banks I
tapped for this piece, credits the
Perry Nichols law firm in Miami for
creating a work environment which

fostered the creation of the specialty,
by allowing young lawyers like Alan
R. Schwartz to focus on appellate
work, and by encouraging the trial
lawyers to stick to persuading the
juries. Other pioneers just decided to
buck tradition and taught them-
selves the specialty.

But, until very recently, neither
The Florida Bar nor other groups of-
fered much in the way of a support-
ing structure for members of our
field. Our Section has changed all
that. The founders of the Appellate

Practice & Advocacy Section have
continued, page 8

held that a motion for extension of
time does not indicate an intention
to appeal, and thus does not satisfy
the rule's considerable latitude for
pleadings which do not precisely con-
form to the requirements of a notice
of appeal. (Cther documents may be
construed as the functional equiva-
lent of a notice, i.e., a brief, a motion
for certificate of probable causein a
habeas case, a motion to proceed in
forma pauperis).

Bogle v. Orange Co. Bd. of County
Comm’rs, ___F.3d ___, 1998 WL
850244 (Dec. 9, 1998) (No jurisdic-
tion to review post-judgment
Rule 11 Order, where Order en-

See “Certifying Questions,” page 2

INSIDE:

Successful Appellate Advocacy Workshop
A Few Words With Judge Parker ............ "3
Committea Reports._............cccoveeeiveeeen. 7
The Ten Or So Most Useful Websites For ..
Lawyers .. oo B
1999 Adkins Award Nominations ............. @
Book ReView .............ccccoceernrvrvirsiiennns 10
Bylaw Revision ... vicicccnreeen 12
Section Annual Meeting Schedule ......... 12




FEDERAL CIVIL CASE

UP'DATE

frogn g i

tered post-judgment and attor-
ney did not file separate notice
of appeal).

The plaintiff/appellant sought re-
view of the dismissal of his age dis-
crimination claim, and in his brief
argued that a post-judgment order
imposing Rule 11 sanctions on his
counsel should be reversed. The 11th
Circuit found a lack of appellate ju-
risdiction over the sanctions order
because: (1) the plaintiff’s notice of
appeal of the judgment was insuffi-
cient to confer jurisdiction over the
Rule 11 order which had been en-
tered two months later; and (2) the
notice of appeal did not designate the
sanctioned attorney as an appellant
(sanctions were not imposed against
the plaintiff). The attorney signed the
criginal notice of appeal — as coun-
sel for the plaintiff/appellant — but
that was insufficient to advise the
Court of the attorney’s intention to
personally seek review of a later-en-
tered sanctions order. The sanctioned
attorney should have filed a notice of
appeal, with himself as a party appel-
lant, after the sanctions order was
entered. This decision discusses the
timing requirements of Rules 3 and
4,Fed. R. App. P, and, while foreclos-
ing appellate review of the Rule 11
sanction, states (in dicta) that “the
district judge had no autherity to
grant a post-judgment Rule 11 mo-
tion.”

LaChance v. Duffy’s Draft House,
Inc., 146 F.3d 832 (11th Cir. 1998)
(No jurisdiction to review post-
judgment attorneys’ fee award,
where fee order entered post-
judgment and losing party did
not amend notice of appeal)

In an appeal from a defense judg-
ment in an ADA claim by a cook who
was fired because epileptic seizures
prevented him from safely perform-
ing the essential functions of the job,
the Court held that it had no appel-
late jurisdiction to review a post-
indgment_aHornersifea arawdin fa.

peal, after the entry of the fee order.
Again, the Court discussed that Rule
3, Fed. R. App. P, is liberally con-
strued, but refused to find that a no-
tice of appeal filed before the entry
of a subsequent order on a collateral
issue (fees) encompassed that order.

Perez-Priego v. Alachua County
Clerk of Court, 148 F. 3d 1272
{(11th Cir. 1998) (Report and Rec-
ommendation not an Appealable
Order)

A pro se civil rights litigant filed a
notice of appeal from a Magistrate
Judge’s Report and Recommendation
that the complaint be dismissed. The
district court had not yet adopted the
Report and Recommendation. The
11th Circuit held that it had no ju-
risdiction, because the Report and
Recommendation was a non-appeal-
able interlocutory order. This is to be
distinguished from the situation
where the district court enters a
bench judgment, and a notice of ap-
peal is filed prior to the entry of the
written final judgment. There, the
notice of appeal is deemed to relate
to the later-entered final judgment.
In this case, the Report and Recom-
mendation was not the equivalent of
a final decision under 28 U.S.C. §
1291, and the notice of appeal was
simply premature and ineffective.

CSX Transportation, Inc. v. Kiss-
immee Utility Authority, 153 F.3d
1283 (11th Cir. 1998) (Interlocu-
tory Appeals - Denial of State
Sovereign Immunity not Appeal-
able Under the Cohen Collateral
Order Doctrine)

Kissimmee Utility Authority
(KUA), a Florida State agency, sought
interlocutory review of an order
granting CSX Transportation’s mo-
tion for partial summary judgment
on a contractual indemnity issue and
denying KUA’s motion, which
claimed that state sovereign immu-
nity barred the relief CSX sought.
KUA sought to analogize Mitchell v,
Forsyth,4721U.8.511, 105 S.Ct. 2806,
86 L.Ed.2d 411 (1985), where the
Supreme Court applied the collateral
order doctrine of Coken v. Beneficial
Todue Lovin Srron 33T TTS.E41 RO,

a right to qualified immunity.

The 11th Circuit rejected that ar-
gument because, unlike qualified im-
munity in a civil rights case, sover-
eign immunity under Florida law is
no immunity from suit, but only im-
munity from liability. Thus, because
all three Cohen factors were not met
(the order appealed must conclu-
sively determine an important legal
question, which question is separate
from the merits of the underlying
action and is not effectively review-
able in an appeal from a final judg-
ment in the underlying action) KUA
had ne interlocutory appeal, and
must wait until final judgment to
appeal the sovereign immunity rul-
ing.

Construction Aggregates, Lid. v.
Forest Commodities Corp., 147
F.3d 1334 (11th Cir. 1998) (Final-
ity — Voluntary Dismissal Without
Prejudice is not a Final Appeal-
able Decision)

In a commercial dispute involving
claims and counterclaims, summary
judgment was entered on a contract
claim and the parties, through a con-
sent judgment, agreed to dismissal
without prejudice of the other claims
and counterclaims, Forest Commodi-
ties expressly reserved the right to
re-file its counterclaim. It then ap-
pealed the partial summary judg-
ment in Construction Aggregates’ fa-
vor.

The 11th Circuit dismissed the ap-
peal for lack of jurisdiction, noting
that “voluntary dismissals, granted
without prejudice, are not final deci-
sions.” The order was not certified for
interlocutory appeal under Rule
54(b), Fed .R.Civ.P,, nor was it appeal-
able under 28 U.S.C. § 1292(b}. The
appellant argued that the Jetco ex-
ception to finality applied (Jetco Elec.
Indus., Ine. v. Gardiner,473 F.2d 1228
(5th Cir. 1973) (allowing an exception
to the finality rule when a series of
court orders, considered together, ter-
minated the litigation as effectively
as a formal order)), but the Court dis-
tinguished Jetco because there, if the
appellant’s appeal had been unsue-
cessful, he would have had no further
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parties’ use of a consent judgment
eliminates concerns about harass-
ment of the other party, parties can-
not consent to jurisdiction if there is
none, and absent a final judgment, no
appellate jurisdiction existed.

City of Tuscaloosa v. Harcros
Chemicals, Inc., 158 F.3d 548
(11th Cir. 1998)

Evidentiary issues abound in this
appeal from a summary judgment in
defendants’ favor in a multi-party

price-fixing antitrust, conspiracy, and
fraud case against distributors of
chlorine used for the treatment of
drinking water, sewage, and swim-
ming pools. The decision discusses in
some detail evidentiary principles of
hearsay, double hearsay, non-hearsay
(party admissions), and hearsay ex-
ceptions (co-conspirator statements},
finding an abuse of discretion in
many of the district court’s rulings.
Rule 702, governing admission of ex-
pert witnesses, and the decision

whether to apply Daubert, is also dis-
cussed. Finally, the Court discusszed
the “confusion and conflation of ad-
missibility issues with issues regard-
ing the sufficiency of the plaintiffs
evidence to survive summary judg-
ment.” The discussion of rules of evi-
dence and standards of review is too
lengthy to summarize here, but sets
out several Eleventh Circuit rules
and standards, and warrants a thor-
ough read by both trial and appellate
lawyers.

SUCCESSFUL APPELLATE ADVOCACY

An Intensive Skills CLE Workshop

Offered by the Appellate Practice and Advocacy Section of The Florida Bar

and Stetson University College of Law

July 28-30, 1999

Stetson Law Campus; St. Petersburg, Florida

This three-day program features a top faculty of DCA judges, renowned appellate practitioners and Stetson law professors.
Due to the low faculty-student ratio for the program, registration will absolutely be limited to forty participants on a first-
come, first-served basis. Participants will receive everything they need to draft an appellate brief due July 14, 1999, The
training begins with two days of plenary and small group breakout sessions focusing on oral and written appellate advocacy
skills. Through lectures, demonstrations and presentations, workshops, videotape review, and individual critique, partici-
pants will experience a focused CLE program designed to teach the skills necessary for successful appellate advocacy. On the
final day, registrants will put themselves to the test by conducting an oral argument before a three judge panel in one of
Stetson’s courtroom classrooms.

Topics and sessions:
Overview of Appellate Brief Writing; Writing Exercises: [ssue Framing, Facts, Drafting the Argument; Individual Feedback
Sessions; Demonstration of Effective Oral Argument; Ethics and Professionalism; Oral Argument Exercises; How NOT to do

Oral Arguments; How to Handle Rebuttal

REGISTRATION FORM

Please print or type:

SUCCESSFUL APPELLATE ADVOCACY

JULY 28-30,1999

NAME: PHONE: ( )
TITLE: FAX: ( )
ORGANIZATION:

ADDRESS:

CITY: STATE: ZIP:

QO Stetson Univ. College of Law graduate? 0O Attorney CLE Credit? O Which states?:

O Tuition: $750 “Section Rate” TOTAL ENCLOSED: $

Mail or FAX registration form to: Office for CLE, Stetson University College of Law, 1401 61st Street South, St. Petersburg,
Florida 33707 Telephene: (727) 562-7830 FAX: (727) 381-7320 e-mail: cle@law.stetson.edua

0O Check (Payable to: STETSON UNIVERSITY COLLEGE OF LAW)
O AMEX

O Master Card Q VISA

Card No:

Exp. Date:

Authorized Signature:




A Few Words With Judge Parker

Judge Jerry Parker joined the Second
District Court of Appeals in January,
1988, and began serving a two year
term as Chief JJudge in July, 1997. He
graciously agreed to o role reversal
and answered questions for Tom
Elligett of Schropp, Buell & Elligett
in the following interview in Decem-
ber, 1998,

The Second District brochure
indicates you attended college
and law school in Oklahoma.
What brought you to Florida?

The FEI. After finishing FBI train-
ing in Washington, D.C., in October,
1966, my first assigned office was
Tampa. I was transferred to Missis-
sippi in September of 1967. I resigned
from the FBI in February of 1973,
and returned to Clearwater. I did so
for two reasons: Jimmy Russell, the
State Attorney in the Sixth Circuit,
offered me a job; and my wife's fam-
ily lived in Tampa.

Did serving as a Special Agent
in the FBI prepare you for what
you were to face as a trial and ap-
pellate judge?

Yes, my FBI time gave me some
valuable insights on collection, pres-
ervatien, and presentation of evi-
dence. A grand jury proceeding was
not just something I had read about
in law school. I knew what was ex-
pected of a witness who appeared and
testified. I understood first-hand
about the preparation between an
attorney and a witness to get ready
for trial. 1 learned a good deal about
a team approach to a major case —
assigning tasks to various members
and the collection of the results into
a comprehensive report. I learned
how valuable a good investigator can
be to an attorney who needs immedi-
ate help in the middle of the trial to
solve a preblem with the case. Lastly,
I learned about expert witnesses and
the importance of evidence that they
bring to the finder of fact in a case.

With the new constitutional
amendment, Florida counties
will have the option to vote for
trial court judges or select them
through merit selection and re-
tention. Having participated in
both methods, which do you fa-
vor?

There are problems with both
methods of selecting judges in

Florida. However, no one has yet
thought of a better system than the
two presented. The election of judges
would be fine if we all lived in small
settlements and everyone knew
which attorney had the best qualifi-
cations and temperament to be a
judge. However, in most of Florida,
those days are long gone,

The winner of judicial elections
now boils down to money, newspaper
endorsements, and name recognition.
But mainly money. Media advertise-
ments, campaign literature, and ban-
ners flying over football stadiums,
have all replaced personal contact.
And since most of the money funding
these approaches come from attor-
neys, some of the public continues to
believe that lawyers buy judges. I am
told that in Miami, for a six-year term
on the circuit court that pays about
$113,000 per year, candidates have
spent over $600,000 on a campaign.
I know that a circuit court race in the
Sixth Circuit, where I reside, costs
$80,000 or more.

To discuss the other method by
which judges are chosen, I would
split my chservations between merit
retention and merit selection. Obvi-
ously, the positive thing about merit
retention is that it does not require a
judge to go seek funds to ward off a
challenger. Voters permit a judge to
remain in office by voting to approve
his or her performance by a “yes” or
“ne” vote.

But, for merit selection, Judge Joe
MeNulty once told me, “Merit selec-
tion does not take the politics out of
selecting judges — it just raises it to
a higher level.” As you know, if a ju-
dicial opening occurs on a Florida
appellate court, under merit reten-
tion, a selection committee seeks ap-
plications from qualified applicants,
and thereafter submits three or more
names to the governor for an appoint-
ment to the court. However, there are
criticisms of this system.

One is that the minute an appli-
cant files an application for a judicial
vacancy to be appointed by the gov-
ernor, the applicant’s friends and as-
sociates start telephoning and send-
ing letters to the committee members
to try to get that applicant into the
final list sent to the governor, and
that this pressure may not produce
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the most qualified names to be sent
to the governor. Whether true or not,
there will always be rumors that the
committee pays attention to outside
influences that have nothing to do
with qualifications, such as does the
governor want some name to be in
the final list, from which law firm
does the applicant come, or does his
appointment need to please a group
of voters to whom the governor lis-
tens. Once the final names reach the
governor, the criticism most often
heard is that the supporters of an
applicant who are closest to the gov-
ernor will always get their applicant
appointed. Even if none of these ru-
mors are true, and I can tell you that
many attorneys swear that some or
all of the above does happen, the pub-
lic will remain wary of this approach
because a humber of attorneys keep
telling the public that politics con-
trols the merit selection system. The
positive side to merit selection is that
if the committee performs their con-
stitutional duty and sends only quali-
fied names to the governor, any ap-
peintment made by the governor will
put a qualified judge on the court.

One change that I suggested years
ago never went anywhere. I proposed
that whether a judge is appointed by
the governor or elected by the voters,
there should be a preliminary step.
That step would be that before a can-
didate could qualify for election or
selection, that candidate must pass
an all-encompassing test of the rules
of court as those rules apply to that
court, and case law that relates to
those rules, administered by The
Florida Bar. It would be a pass or fail
test, 70% or higher. Only those who
passed the test could file for election
or file an application with the selec-
tion committee. This process could be
confidential in order that an attorney
would not read in the newspapers
that he or she failed a judge’s appli-
cation test. Although there is no test
of which I know to determine judicial
temperament, at least the public
would have some comfort that the
candidate had a level of competence
to understand the job.

By January, 1999, at least half
of the fourteen judges on the Sec-
ond District will have taken of-
fice during the last four years.




What challenges does that pose
for a Court that has always
strived for collegiality?

Even with the large number of
new judges on this court, collegiality
remains very solid. This is because
we who are here learned it from some
very helpful and attentive judges,
like Judges Danahy and Ryder, who
learned it from judges who were here
when they arrived. Those of us who
are now the “old timers” hope that we
pass on all that those judges taught
us. I have never known a judge to
arrive at this court who wasn’t
warmly greeted and offered full as-
sistance by his or her fellow judges.

Our only concern with collegiality
is the fact that the permanent loca-
tions of the judges are split between
two cities. But we work very hard on
maintaining those close contacts by
sitting on panels often in both cities,
and getting together for a court con-
ference on a monthly basis.

Have you noticed any changes
in the approach or philesophy of
the Court in light of the change
in personnel?

Everyone who comes to this court
brings something new, depending of-
ten on the type of legal work that
person was doing before they came
here. However, how we approach the
resolution of cases remains constant.
That approach is to read the briefs,
listen to oral argument, do indepen-
dent research, and publish a result in
a timely manner. But I feel the phi-
losophy of the court can change based
upon the make-up of the court.

I have seen over my time here that
there are more concurring and dis-
senting opinions written than when
I came to the court. I think today's
members feel that concurring or dis-
senting opinions are a meaningful
attempt to make sure that this court
reaches the right result in each case.
And if you read a dissent, you will not
find any animosity in that dissent
toward the majority opinion.

We know the Court’s cases are
assigned to panels through a ran-
dom selection process. Are there
times when a panel member may
visit with a judge not on the as-
signed panel, where the non-as-
signed judge is viewed as having
expertise in the subject matter of
the case?

Judge Altenbernd and I are prime

examples of what your question ad-
dresses. We are in each other’s office
daily, discussing a case not assigned
to the other, but hoping to gain some
insight that may have been over-
looked. We often hand each other
rough draft copies of an opinion to
make sure that the opinion is a qual-
ity understandable product. He
brings me questions in the criminal
law area. I bring him all kinds of
questions, but most certainly insur-
ance law questions,

I am sure this is done often in our
Lakeland office. I have often had dis-
cussions with Judges Blue and
Fulmer over difficult cases. Some-
times a case will be brought to court
conference to allow all of the judges
to voice an opinion on the direction
the final opinion should take.

Do you have a favorite case or
type of appellate case?

I don’t know that I have a favorite
type of case. I feel most comfortable
with criminal cases, simply because
that I handled so many of these on
the trial bench, and about 65% of this
court’s case load is criminal. I shall
admit that my least favorite case is
insurance, because of the difficulty in
applying the statutory language to a
particular insurance policy and the
facts of the case.

What differences did you no-
tice when you moved from the
tirial bench to the appellate
bench?

Moving to the appellate court was
the right move for me. I was tired of
making rulings in cases by an edu-
cated guess where in many cases the
attorneys provided, in my opinion,
too little assistance. Unlike today,
there were no staff attorneys as-
signed to aid a judge with research. I
was tired of family law cases where
some attorneys managed to make
their clients even more angry. I was
tired of starting a criminal case at
nine in the morning and waiting un-
til ten at night for a jury to return a
verdict, knowing that I had to start
ancther long trial the next morning.
Being assigned to a criminal division
in Pinellas County pretty well guar-
anteed that you could not get any
vacation days.

I still work long hours at this
court. Many hours are spent at home
reading briefs and working on my
computer. But what I like about this
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job is that I have time. There is time
to attempt to find the answers if the
attorneys’ briefs have not provided
them. There are excellent staff attor-
neys and judges nearby who freely
give of their time to discuss a diffi-
cult case. There is time to produce a
written opinion, and circulate it to
the entire court to pass upon the
quality of the opinion before the pub-
lic ever sees it. There is time to travel
to each of the circuits in the Second
District and meet with the local bar
and listen to how they feel this court
is performing its function. There is
plenty of work, but one never feels
rushed to release an opinion that is
less than this court expects.

What advice would you give to
a lawyer with regard to her or his
first appellate case before the
Second District?

First, make sure that the attorney
has an appealable order. Presuming
that the notice of appeal was timely
filed, I would advise the attorney to
pay attention to the rules and make
sure that the record is promptly filed,
that the attorney has reviewed the
record to make sure that it is com-
plete, and that the briefis filed when
due.

If this is a first ever brief for the
attorney, I would recommend the at-
torney have a mentor who has done
this task often look over the brief be-
fore it is submitted. The attorney
should carefully heed the advice that
this seasoned attorney will provide.
Hopefully, the mentor will take time
to listen to a trial run of the oral ar-
gument.

If the case is going to be scheduled
for oral argument, the attorney
should make sure of the location of
the oral argument — don’t be in
Tampa if it is scheduled for Lakeland.
Be on time for your case. Be prepared
to answer the tough guestions. If one
is properly prepared, the tough ques-
tions will be obvious.

Don’t plan twenty minutes of ar-
gument, because questions from the
judges are likely to take away six to
eight minutes of that twenty min-
utes. If all of the above has been done,
when the case is called, the attorney
should walk to the podium, take a
deep breath, introduce oneself to the
court, and present the argument. All
will go fine.

continued...
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COMMITTEE REPORTS

Appellate Rules
Committee Liaison

In its September 4, 1998 meeting,
the Appellate Court Rules Commit-
tee recommended some amendments
to the Florida Rules of Appellate Pro-
cedure:

The Committee recommended an
amendment to Rule 9.100 by adding
subsection (1), which would state: “A
denial or dismissal of a petition is not
a disposition on the merits unless the
order states otherwise.”

The Committee also recommended
a change to Rule 9.210(a)(2) to allow
proportional spacing in briefs with-
out requiring 10 characters per inch.
The addition would state at the end
of the rule, “Typed matter that is not
proportionally spaced shall be in 12
point or larger type and shall not ex-
ceed 10 characters per inch (10
pinch); typed matter that is propor-
tionally spaced shall be in 13 point
or larger Times Roman, Times New
Reman, CG Times, or similar type.”

The Committee also adopted arule
regarding inmate filing of documents,
which would be added as 9.420(aX2):
“Inmate Filing. A paper filed by a pro
se inmate confined in an institution
e R

sions. The slate of speakers was com-
prised entirely of appellate judges.
Based upon the comments of the at-
tendees, the speakers and course ma-
terials were very well received. This
gseminar will be held every other year
and will next be held in the year 2000,
with a similar format planned.

Appellate Practice Certification
Exam Review Course

This year’s course was held on Feb-
ruary 5, 1999, in Tampa. Jennifer
Carroll was the Chair of the Steering
Committee. The course included a few
new speakers. The Appellate Practice
certification exam is scheduled for
March 12, 1999,

Federal Appellate Seminar

The Federal Appellate Seminar,
which will be held every other vear,
was held in 1998 and will be held
again in the year 2000.

Appellate Practice Workshop
The 1998 Appellate Practice Work-
shop, which was held in July, was very
successful. The Section has received
its share of the proceeds. The program
will be held again this year at Stetson

ous phases of a trial from an appel-
late perspective. It is anticipated that
the program will be of interest to both
trial lawyers and appellate lawyers.
The Steering Committee includes co-
chairs Steve Stark and Robert Glazier,
Tom Eligett, Susan Fox, Allison
Hochman, and Steve Wisotsky.

Co-Sponsorships

A co-sponsored appellate seminar
is scheduled for September 23 and 24,
1999, in Miami and Tampa, respec-
tively. Debra Sutton is coordinating
the program on behalf of the Appel-
late Section. The Appellate Section
and the Family Law Section will split
the proceeds of the program. The pro-
gram will include five segments on
appellate topics with a focus upon
family law practitioners. The Commit-
tee is presently inviting speakers and
anticipates that at least one Supreme
Court justice will participate. The Sec-
tien is exploring the possibility of co-
spensoring seminars with other Sec-
tions of The Florida Bar, including the
Government Lawyers Section.

Committee Membership
The Committee is seeking a few
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pation.

The Committee first discussed the
ongoing effort to publish a definitive
article that appellate attorneys can
use to promote their practice. There
was a difference of opinion as to
whether the article should be a
subtle, “soft sell” approach or a direct,
“hard sell” approach. The subtle style
would be more palatable to a wider
audience, while the direct style would
more aggressively persuade trial at-
torneys who presently see no need to
consider using appellate attorneys.
The Committee recognized a value to
both approaches and agreed that two
articles should be written, The first
article will discuss the basic differ-
ences between trial and appellate
practice. The second article will ad-
dress the evolution of Appellate De-
partments within a few law firms and
suggest an occasional need for the
utilization of lawyers who work pri-
marily on appeals.

The second topic of discussion was

AGE FIROM TIHE CIIAIR
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exhibited the same innovativeness
that the early appellate specialists
showed in developing their profes-
sional identities. As far as I know, our
group is ameng the nation’s leaders
in recognizing and developing the
role of appellate practice in the legal
field. One example is the fact that, as
far as I know, there still is no section
of the ABA for appellate attorneys. At
last check, there was only some sort
of appellate subcommittee within the
ABA's litigation section.

Look how far we have come in so

Ethics Questions?
Cail

The Florida Bar's
ETHICS HOTLINE
at 1/800/235-8619

the status of the extremely worth-
while Guardian Ad Litem pro bono
project created and managed by
Tracy Carlin, who chairs the subcom-
mittee overseeing the project. Tracy
has coordinated with the Directors of
each circuit in Florida to offer appel-
late work on behalf of Guardian Ad
Litem programs, which often have no
other resource for appeals. Tracy also
deals with the twenty-or-more volun-
teer lawyers who responded to the
Cemmittee’s solicitation throughout
the state.

The Pro Bono Subcommittee has
handled five assignments, the out-
comes of which were favorable to the
Guardians’ position in every case. We
agreed at the meeting to (i) ask the
Circuit Directors who have assigned
cases to us to write letters of recom-
mendation to other Circuit Directors,
(ii) continue to make the Court Ad-
mimstrators and the Chief Judges in
each Circuit aware of the program,
and (iii) ask our volunteers to attend
the training seminars provided to all
Guardian Ad Litem Program attor-
neys. In addition, Nancy Gregoire
agreed to maintain a bank of briefs
for use by the volunteers, and Beth
Coleman has started a valuable
guide to be given to attorneys upon
the acceptance of assignments.

short a time. Six years ago, this Sec-
tion was a concept, not a reality, Only
five years ago, there were no board-
certified lawyers in the field of appel-
late practice. Now there are nearly
120, with 20 or so applicants prepar-
ing to sit for the exam this year. Ap-
pellate lawyers now have a reliable
source for the finest appellate CLE
programs. We have innovative pro-
grams, like the appellate workshop
put on at Stetson. We have informa-
tive publications like this one. We
have direct links to the appellate
courts, the Appeilate Rules Commit-
tee, and The Floride Bar's Board of
Governors. And we have a structure
for the exchange of ideas and the con-
tinued improvement of our specialty
which pioneers like Sam Daniels and
Ed Perse did not enjoy.

We have truly come a long way,
baby. But let’s not stop here. Oppor-
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Long-Range Planning
Committee

The Long-Range Planning Commit-
tee, chaired by Cindy Hofmann, met on
Thursday, January 21, 1999 at 11:00
a.m. Although the agenda included
several areas for consideration, the
Committee focused on the concept of
planning for the Section’s first retreat.
The Section’s former Administrator,
Jackie Werndli, attended the meeting
and generously shared with the Com-
mittee her insights and experience. Al}
agreed that the Section would benefit
from a retreat. Accordingly, it was de-
cided that the first Appellate Section
Retreat will be held in late April or
early May of 2000, possibly at the eas-
ily accessible Indian River Plantation
in Stuart, Florida. It is intended that
all Officers, Executive Council mem-
bers, and Committee Chairs and Vice
Chairs will participate. Interested Sec-
tion members are also welcome. At-
tendees are encouraged to bring their
spouses and children.

The Long-Range Committee will
meet by telephone in mid-March to
continue planning the first Section re-
treat. The Committee will also meet at
the Annual Meeting in June to follow-
up on the retreat and begin to address
the remaining agenda items.

tunities abound for each of us to con-
tinue to develop the field of appellate
practice as a profession, and to assist
the appellate judges in programs
which benefit the administration of
justice and the operation of their
courts. One such specific opportunity
lies within this publication.

This issue contains the Section’s
Committee Preference Form. Fill it
out. Get more active. Become a real
force in this still-new area of practice.
We have come a long way from my
early days, when we had to chisel our
briefs out of stone tablets, writing
motions on the back of a shovel with
a lump of coal, by the light of the fire-
place, using carbon paper. But there
is still time to get in on the ground
floor of an exciting and developing
area. It is truly fun and satisfying to
participate. Please join in and help us
continue to grow and develop, Thanks.




The Ten or So Most Useful Web Sites for
Florida Appellate Lawyers

by Robert S. Glazier

As the Internet becomes an in-
creasingly important part of modern
life, more materials of interest to
Florida appellate lawyers have be-
come available, Listed below are one
appellate lawyer’s view of the ten
most valuable web sites for Florida
appellate lawyers.

Several caveats are necessary.
First, no sites on substantive areas of
the law are included. The geal here
is to list sites which practically all
Florida appellate lawyers can benefit
from, rather than the best sites in
tort law, criminal law, etc. Second, the
sites are free of charge, unless other-
wise noted. Third, in typical list style,
this top ten list contains thirteen
sites. Fourth, the list is vaguely
grouped by subject matter; the first
site is not necessarily the most valu-
able. Finally, the list is only one
person’s views. If there is something
which you think others would enjoy,
please let me know, or even write a
follow-up for the next issue of The
Record.

1. Florida Law Weekly
(www.polaris.net/~flw/): For keeping
up to date on the latest Florida DCA
opinions, nothing beats the on-line
version of Florida Law Weekly which
allows access to DCA opinions within
two or three business days of their
release. The short descriptions of the
latest opinions can be viewed, and
then the full opinions in cases of in-
terest. The cost is $60 per year for
subseribers and $360 a year for oth-
£TS.

2. Florida Supreme Court
(www.flcourts.org/courts/supct/): The
Florida Supreme Court has a great
web site. Each Thursday at approxi-
mately 11:00 a.m. that week’s opin-
ions are posted for downloading. But
there is much more—information on
the justices, briefs from cases and
links to other sites of interest.

3. Gavel to Gavel (wfsu.org/
gavel2gavel/): You can now view or
listen to Florida Supreme Court oral
arguments over the Internet. The
technical quality is not great, but this
still presents a great opportunity to
listen to oral arguments of cases of

interest, get to know the personality
of the Court and its justices, or just
hear some oral arguments of varying
quality.

4. Florida Legislature On-Line
Sunshine (www.leg.state.fl.us): It is
now possible to research legislative
history over the Internet. The Florida
Legislature has set up a site that al-
lows you to trace the progress of bills
through committees and onto the
floor, and even view staff reports.

5. Florida Attorney General
Opinions (legal firn.edu/opinions/):;
Attorney general opinions are one of
those legal authorities which appel-
late lawyers may need once a year,
and are probably not worth purchas-
ing in book form. They are now avail-
able on-line when you need them.

6. Florida Bar Ethics Opinions
(www.{labar.crg/newflabar/member
services/Ethics/): The Florida Bar
Ethics Opinions is another resource
that is useful, but which few appel-
late lawyers have handy. They are
now available on the Internet, listed
by opinion number and by subject.
Another excellent subject on legal
ethics, with information from across
the country, is American Legal Eth-
ics Library (www.law.cornell.edw/
ethics/).

7. United States Supreme Courl
opinions (www.findlaw.com/casecode/
supreme.html): United States Su-
preme Court opinions from 1935 to
date are available on-line in several
locations. Best of all, the on-line ver-
sions contain the official page num-
bering. Also of interest is The Oyez
Project (oyez.nwu.edu) which con-
tains on-line audio recordings of se-
lected Supreme Court oral argu-
ments. The arguments generally are
put on-line about a year after the end
of the term in which they were ar-
gued.

8. Federal Web Locator
(www.law.vill.eduw/Fed-Agency/fed
webloc.html): There is an enormous
amount of federal government mate-
rial on the Internet—opinions of each
circuit court of appeal, agency re-
ports, agency rules, statistics, stat-
utes, and much more. This site is a
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good guide to what is available.

9. Lexis on the Web (www.lexis-
nexis.com) and Westlaw.com (www,
westlaw.com); Both Lexis and
‘Westlaw can now be accessed on the
Internet. The advantage of this is
that no special software is necessary.
With any computer and web
browser—at home, on the road, wher-
ever—you can use these databases.
Of course, the usual Lexis and
Westlaw charges apply.

10. The Florida Lawyer
(www.fla-law.com); This site is in-
cluded here for two reasons. First, it
contains a remarkable number of
links to other sites which may be of
interest to Florida lawyers. All sites
mentioned in this article, and many
more, can be found here. The second
reason it is listed is, well, because it
1s my site. But I think that you will
find it to contain links to many inter-
esting sites.

Robert S. Glazier is on the Execu-
tive Council of the Appellate Practice
Section. He is author (with Michael
Greham) of Handbook of Florida Evi-
dence (Lexis Law Publishing). His
emaeil address is glazier@fla-law.com.

1999 Adkins Award
nominations now

being accepted

Nominations are being sought for
the Appellate Practice and Advocacy
Section’s annual James C. Adkins
Award, established in 1995 to honor
those who have made significant con-
tributions to the field of appellate
practice in Florida.,

The 1999 Adkins Award will be
presented at the Section’s Dessert
Reception, June 24 at the Boca Raton
Resort & Club,

Nominations may be sebmitted by
April 23, 1999, to Austin Newberry,
Program Administrator, Appellate
Practice and Advocacy Section, The
Florida Bar, 650 Apalachee Parkway,
Tallahassee 32393-2300.




BOOK REVIEWS

Reviewed by Scott D. Makar

“Florida Appellate
Practice and Advocacy”
By Raymond T, Elligett, Jr. &
John M, Scheb

Florida Appellate Practice and Ad-
vocacy is a text on contemporary
Florida appellate law with emphasis
on pragmatic pointers for appellate
practitioners. In Floride Appellate
Practice and Advocacy, (Book World
Publications 1998, $65.00 (hardcover)
$48.00 (paperback)), appellate lawyer
Raymond T. Elligett, Jr. and Senior
Judge John M. Scheb of the Second
District have written a textbook on
Florida appellate practice whose em-
phasis is on “practice tips” and anno-
tations to familiar (as well as less fa-
miliar) secondary sources.

The text’s genesis was the authors’
course in Florida Appellate Practice
at Stetson University College of Law.
After receiving requests from practi-
tioners for a published form of the
authors’ Florida-based materials, the
authors took the next step of compil-
ing a text that would be useful to the
appellate bar in Florida as well as
persons who teach Florida appellate
practice in law schools. The text fo-
cuses primarily on the state’s appel-
late court system, but alse includes a
discussion about aspects of practice
in the Eleventh Circuit and United
States Supreme Court.

Florida Appellate Practice and Ad-
vocacy provides a concise overview of
almost every conceivable aspect of ap-
pellate practice in Florida. It is not
designed to be encyclopedic. Instead,
its contents are a direct reflection of
the sixty-five years of experience and
practice of its authors. Imagine pre-
paring an outline of important cases
on jurisdiction, preserving error for
appeal, and the mechanics of an ap-
peal that is in a continual state of re-
viston. Add a case or two here and
there. Add some citations to useful
articles by respected judges and ap-
pellate practitioners from The
Florida Bar Journal and various law
reviews. Include some mention of
classic works in the appellate field.
Before long, a substantial “piece of

work” emerges that the authors have
molded and edited into this compact
text (about 300 pages).

As the authors’ acknowledge,
Florida Appellate Practice and Advo-
cacy is a “starting point” — not a sub-
stitute — for a practitioner’s own re-
search. It nicely complements the
standard treatise on the topic, Judge
Phillip J. Padovane’s Florida Appel-
late Practice, by providing a number
of interesting “sidebars” on topics
that do not neatly fit into a hornbook
format. For example, the authors
chose to reprint a revised version of
a lecture that Chief Justice Stephen
Grimes delivered at the University
of Florida in 1988. The article, which
recounts Justice Grimes’s personal
reflections on appellate decision-mak-
ing in Florida’s appellate courts, was
originally published in the inaugural
issue of The University of Florida
Journal of Law and Public Policy.

On a humorous note, the authors
failed to catch the same typographi-
cal error in Justice Grimes's article
that this reviewer overlooked a de-
cade ago. In discussing the work of
the Supreme Court, Justice Grimes
made mention of his aversion to the
Court’s motto (“Sat cito si recti”) and
itg inference that the Court could
take as long as was needed to get the
decision correct. Justice Grimes
thought that a judgment should be
rendered with the appropriate com-
bination of deliberativeness and
speed. The problem was that the ar-
ticle erreneously misstated the trans-
lation of the Latin motto as “Soon
enough is correct” rather than “Soon
enough if correct.” One wrong letter
changes everything — the former
certainly has a somewhat greater
emphasis on speedy adjudication
compared to the latter! When the
typo was brought to his attention,
Justice Grimes took it in his usual
good-natured stride. So, as a public
service the second edition of Florida
Appellate Practice and Advocacy
should include the dreaded “[sic)” ref-
erence and correct this decade-old
wart on Justice Grimes’s thoughtful
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article.

Endnotes:

1 See E. Canter Brown, Jr., Florida's
Black Public Official’s, 1867-1924 (Univ. Ala.
Prezs 1998); E. Canter Brown, Jr., Fort
Meade 1849-1900 (Univ. Ala. Press 1995} E.
Canter Brown, Jr., Florida’s Peace River
Frontier, (Univ. Fla. Press 1991).

2 Kermit L. Hall & Eric W. Rise, From
Local Courts to National Tribunals: The
Federal Distriet Courts of Florida, 1821-
1990 (Carlson Pub. 1931).

3  Eric W. Rise, The Martinsville Seven:
Race, Rape, and Capital Punishment (Univ.
Press of Va. 1598).

*  Supreme Court of Florida And Its Pre-
decessor Courts, at 7.

5 Id
Id.

Id.

Id.

Id, at 62-63.
Id. at 64.
Id.

Id.

Id.
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“The Supreme Court of
Florida and Its

Predecessor Courts”
Edited by Walter W, Manley I1
Two recent. books address differ-
ent aspects and eras of Florida’s ap-
pellate judiciary. The first deals with
the history of Florida’s highest court
as well as early territorial courts
from their founding to the early years
of the 20th Century. In The Supreme
Court of Florida And Its Predecessor
Courts, 1821-1917 (University Press
of Florida, 1997 $49.95), the triumvi-
rate of Walter W, Manley II, E. Can-
tor Brown, Jr., and Eric W. Rise have
prepared the detailed and interesting
stories of the events and people who
shaped the early history of Florida’s
Judiciary and Supreme Court.
Professor Manley served ags editor
of this ambiticus undertaking, which
took many years of dedicated work
from a number of respected histori-
ans and researchers. For example,
Professor Brown — a contributing
editor and co-author — is a widely
respected and acknowledged expert
on Florida history who has written a




number of highly acclaimed books.!
Co-author, Professor Rise, has pub-
lished books of importance on
Florida’s judiciary? as well as a schol-
arly examination of the Virginia trial
of seven black men convicted and
later executed in 1951.3

The Supreme Court of Florida And
Its Predecessor Courts is a masterful
work. Books on judicial history too
often read like biblical chapters that
ramble on about who begat whom.
Not so with this entertaining and in-
formative volume. The opening chap-
ters describe Florida’s early state-
hood in a way that breathes life into
characters such as Andrew Jackson,
the state’s first governor, and William
Pope DuVal, the first federal judge of
East Florida.

A great feature is the authors’ use
of quotations from original sources.
For instance, shortly after he was ap-
pointed by President Monrece, Jack-
son learned that Congress had
granted Monroe the power of ap-
pointment thereby rendering the
governorship less powerful. What
was his feeling about this slight? “At
month’s end a frustrated Jackson in-
formed a confidant, ‘I sincerely regret
that I did not adhere to my first de-
termination not to accept the govern-
ment of [the] Floridas.™ His resolve
unbent, Jackson went on to promul-
gate “eight comprehensive ordi-
nances” that gave him practical
power to handle issues related to
health, harbor regulations, citizen-
ship, and fees. These became the “first
printed expositions of Anglo-Ameri-
can jurisprudence” in the State’s his-
tory.5S

The book contains chapters on
each of the judges who migrated into
Florida to serve on early territorial
courts. Beyond mere biographical
sketches, these chapters provide can-
did insights into the daily lives of
early members of the judiciary. Some
are downright entertaining and dem-
onstrate that judges are not dull. For
instance, cne chapter discusses
Judge Robert Raymond Reid, Jr., of
the Eastern District Superior Court,
who served from 1832-1839. Born in
South Carolina, Reid had “disas-
trous” early schooling due to “hazing”
and other problems.® He recounted
that he was “a dull, lazy, and unprin-
cipled child” who was sent off to Sa-
vannah where, according to Reid, the

schoolboys “imposed on me; my cous-
ins cheated and scorned me; my aunt
and uncle neglected and starved
me.”” He ultimately entered college
in South Carolina and, although “la-
dies’ company, poetry, and novels oc-
cupied a good deal of his time”, he
graduated and soon began practicing
law in Augusta, Georgia.?

His hardscrabble childhood was
followed by heartbreak as his first
wife, and later his second wife, died
causing him “serious depression” that
led to “habitual drinking” and a
yearning to relocate, which led him
to Florida.? Due to his friendship
with President Jackson, Reid was
appointed to a superior court judge-
ship in Florida’s Eastern District in
St. Augustine.

Judge Reid’s private writings
prove the adage that some things
never change. He described a typical
workday as follows: “To work prepa-
ratory for Court. On the Bench from
10 A M. to 3 PM. Arguments dull and
Judge sleepy — can hardly keep my
eyves open.”® Poor Tallahassee did
not escape his vitriolic pen. In de-
scribing the territorial capital he
said: “How far preferable iz St. Au-
gustine to Tallahassee! The latter
place is full of filth — of all genders. 1
never knew such filthy houses and
indifferent people. Gov. [John]
E[aton] is a rowdy — his wife, drunk

or crazy, and several other ladies but
s0-50."" His views of the legislature:
“I have seen a noisy senseless crowd
. . . a legislative council with little
wisdom, a fashionable circles with
little taste . . . a Governor’s daughter,
pretty, rouged, and sour; a Governor,
shallew, blasphemous, and coarse; a
Secretary (sometimes Governor)
rough, fractious and egotistical.”2
And what about his brethren on the
bench? “Judge Randall [c]hivalrous,
intelligent and opinionated; Judge
Cameron, Scotch! Scotch! Scotch!™?

Needless to say, Judge Reid is just
one of the many colorful characters
in Supreme Court of Florida And Its
Predecessor Courts. The book is ex-
ceptionally well researched and writ-
ten in such an enjoyable style, The
authors have made the history of
Florida’s early judiciary a pleasure to
read. It is not often that a book so
entertaining is se informative. Don’t
let the book’s stoic title and cover be
misleading. It is a “must read” for
anyone with interest in Florida’s his-
tory or its judiciary.

Scott D. Makar s a partnerin the
Jacksonville office of Holland &
Knight LLP. His practice includes
trial and appellate litigation as well
as administrefive and legislative
malfters.

performance.

at www.FLABAR.CRG.

Florida Judicial Fvaluation Program

On January 1, 1998, Florida implemented a program for evalu-
ating the state’s judges that places it at the forefront amongst
states with judicial evaluation procedures.

The Florida Judicial Evaluation Plan provides for voluntary,
confidential evaluations of trial and appellate judges by the attor-
neys who appear before them. The lawyers will offer private, writ-
ten feedback on perceived strengths and weaknesses of judicial

The program was approved and funded by The Fiorida Bar
Board of Governors after years of study and development by the
Bar’s Judicial Evaluation Committee. Chief Justice Gerald Kogan
of the Florida Supreme Court has written to all state judges en-
couraging their participation in the program, which he calls “im-
portant to the credibility of the judiciary” Details of the evalua-
tion program are available on The Florida Bar’s Internet website

For more information, contact Doris Maffei, The Florida Bar,
660 Apalachee Parkway, Tallahassee, Florida 32399-2300, phone
850/561-5670 and fax 850/661-3859.
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NOTICE OF PROPOSED AMENDMENT TO BYLAWS

During the Annual Meeting of the Section which is scheduled to take place at the Annual Meeting of

The Florida Bar in June, the membership of the Section will be asked to consider amending the
Bylaws to change the Section name to the “Appellate Practice Section”. The proposed amendment
was approved by the Executive Council at the Midyear Meeting held in January, 1999.

June 23, 1999
3:00 p.m. - 5:00 p.m.

June 24, 1998

8:30 a.m. - 10:00 a.m.
9:00 a.m. - 10:00 a.m.
10:00 a.m. - 12:00 noon
2:30 p.m. - 4:00 p.m.
3:00 p.m. - 4:00 p.m.
4:00 p.m. - 5:30 p.m.
9:30 p.m. - 11:30 p.m,

Appellate Practice and Advocacy Section

1999 Annual Meeting Activities
Boca Raton Resort & Club

Civil Appellate Practice Committee

CLE Committee

Amicus Curiae Committee

Executive Council\Section Annual Meeting
Long Range Planning Committee

Appellate Mediation Committee

Discussion With The Court

Dessert Reception - Adkins Award Presentation
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