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An Appellate Watershed 
Moment Awaits

By Matthew J. Conigliaro

 I have bad news. 
Whether you are new 
to appellate practice or 
a seasoned veteran, you 
are about to become an 
old-timer. Aged. One 
of them. Someone who 
remembers a different 
world, where work took 
real effort. Where expe-
rience counted. Where 

not just anyone could do this job well.
 The appellate landscape will soon see 
the dawn of a new age. Contrary to many 
reports, however, the highlight will not 
be the electronic filing of briefs. To be 
sure, e-filing will be a welcome advance. 
Copying and mailing stacks of briefs 
burdens clients and counsel and wastes 
paper, time, and money. The true revolu-
tion—the watershed moment that awaits 
the appellate bar—will be the use of an 
electronically filed record on appeal.
 Allow me to use the experiences of 
some appellate law clerks to help put this 
moment in perspective. I once shared the 
same experiences, and they still occur 
today.
 When the briefs in a case are submitted 
to an appellate court, law clerks dutifully 
line them up against the record on appeal 
prepared by the trial court clerk’s office. 
The record is neatly divided into bound 
and paginated volumes and is accompa-

nied by an index that lists every filing. 
Law clerks verify each record citation 
against the actual record and inform the 
court whether the citations support the 
advocates’ contentions.
 To many law clerks, the use of accurate 
record citations in an appellate brief is 
an unremarkable feat. Open the record, 
examine its contents, and cite to the ap-
propriate pages. It seems so simple. By 
comparison, citations not supported by 
the record make counsel seem inexcus-
ably sloppy, or lazy, or worse.
 But in making such judgments, appel-
late law clerks often assume that the par-
ties work from copies of the same record 
that the court uses. Not true. Unless you 
happen to represent certain indigent de-
fendants who receive a copy of the record 
at public expense, practitioners receive 
only a copy of the clerk’s index. Many 
former appellate law clerks have set their 
sails for appellate practices, only to ask 
upon arriving, “So where’s the record?” 
Today, if you want a copy of the record on 
appeal, you must create it yourself.
 Of course, you could buy a copy of the 
record, page for page, but this is usually 
not a viable option. Clients are unlikely 
to pay for copies of documents that their 
trial counsel should have already received 
in the case. Appellate attorneys could also 
dip into their own pockets for reproduc-
tion costs, but, for obvious reasons, that 
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is highly unusual.
 What normally happens now is 
that the appellate practitioner at-
tempts to reproduce the record based 
on the index provided by the clerk 
and the file provided by trial counsel. 
Unfortunately, this task is fraught 
with difficulties. A few examples may 
sound familiar to appellate veterans.
 Your copy of your client’s key plead-
ing is two pages shorter than the ver-
sion reflected in the record—it turns 
out that your copy, though signed, 
was not the one that was ultimately 
filed. Your version of a pleading is 
half the size of the document reflected 
in the index—it turns out opposing 
counsel decided not to serve exhibits 
to the document because the parties 
exchanged such items earlier in the 
litigation. A 100-page hearing tran-
script appears as part of the pagi-
nated record, but your version is 103 
pages—it turns out that pages at the 
front and back were discarded before 

being filed. A critical filing in opposi-
tion to a summary judgment motion 
is mislabeled “Motion for Summary 
Judgment” in the index. The record 
reflects a notice of filing but is unclear 
whether the materials that originally 
accompanied that notice still do so.
 Today, solving such problems may 
require a visit to the clerk’s office 
and an examination of the actual 
record. Such visits can be expensive, 
inefficient, and impractical, especially 
when the courthouse is not nearby. 
Moreover, while appellate special-
ists do their best to spot and resolve 
record issues, some attorneys may 
not even notice the problems, and as 
a result their citations may suffer 
despite the best of intentions.
 Thankfully, the electronic filing 
of documents will lead to electronic 
records on appeal. Appellate counsel 
will be able to download the record 
on appeal in PDF format. Eventually 
there will be no need for any paper 
documents to be exchanged—the 

record will consist of electronic files, 
and counsel and the court will have 
access to the identical materials. It 
will be a watershed moment for ap-
pellate practice.
 Future generations of appellate 
lawyers will not even fathom the 
frustrating and time-consuming 
problems that formerly plagued those 
who just needed to know what was in 
the record. Only those who practiced 
before electronic filing took hold will 
remember. Us. The old timers.

Matthew J. Conigliaro is a share-
holder with Carlton Fields, P.A., in 
St. Petersburg. He is board certified 
in appellate practice by The Florida 
Bar and currently serves as Chair of 
the Appellate Practice Section and 
Chair of the St. Petersburg Bar As-
sociation’s Appellate Practice Section. 
He maintains an appellate web log 
focused on Florida appellate law and 
the Eleventh Circuit Court of Appeals 
at www.abstractappeal.com.
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 My last two columns were about 
what I had learned in my fiction-
writing class. One would think that 
by now I had gotten my college 
reminiscences out of the way. But this 
legislative session’s unprecedented 
proposals aimed at the judiciary de-
mand some reflection on history.
 In the 1930s, Congress enacted 
many laws designed to jump-start 
the economy and implement Presi-
dent Franklin D. Roosevelt’s New 
Deal, such as minimum wage laws. 
In a series of cases, however (many 
of them 5-4 decisions), the United 
States Supreme Court struck down 
many of these laws. Frustrated at the 
apparent destruction of his New Deal 
programs, President Roosevelt pro-
posed to add one new member of the 
Court for each member over seventy, 
up to a maximum of six. A change in 
the number of justices would not have 
required a constitutional amendment, 
but Congress rejected that proposal. 
Eventually, Roosevelt had his way, 
however, as the older justices retired 
or died and he was able to appoint 
replacements (Justice Roberts’s 
“switch in time that saved nine” also 
had something to do with it).
 Flash forward to 2010. Last year, 
the Florida Supreme Court struck 
from the ballot a legislatively pro-
posed amendment to the Florida 
Constitution, which competed with 
a citizen’s initiative amendment, 

Message from the Outgoing Chair

What I Learned From My
History Professor

already on the ballot, which would 
require legislative districts to be con-
tiguous and logically designed. The 
following session (2011), the House 
of Representatives passed a consti-
tutional amendment that would have 
split the Florida Supreme Court into 

two divisions, civil and criminal, and 
would have added three members to 
the Court. The Senate, however, lead 
by several courageous and principled 
senators, correctly rejected the pro-
posal as unnecessary. The judiciary 
dodged a bullet.
 But the legislature is shooting 
with a machine gun. Although some 
proposals failed—such as another 
amendment that would have required 
appellate judges to be retained in 
office by a 60% vote rather than a 
majority—others passed. The legis-

lature has proposed constitutional 
amendments that would allow it to 
repeal Florida rules of court by a 
simple majority vote, instead of the 
current two-thirds required. Another 
proposal would require Florida Sen-
ate approval of Supreme Court jus-
tices—after nomination by the JNC 
and appointment by the Governor. 
Both of these proposals passed in the 
legislature by the required 60% vote, 
and will now be on the ballot.
 Not since I can remember has the 
judiciary been under such a virulent 
attack, and never before have the 
appellate courts been so much the 
focus. It is not often that proposed or 
enacted legislation directly affects 
appellate practitioners. But the time 
is here. Between now and the ballot 
amendments next year, appellate 
practitioners will be able to educate 
the public about these amendments 
and state their views. Personally, I 
believe we should leave well enough 
alone. Florida is an example of an 
appointments process that works. 
JNCs are designed to vet candidates 
so that whomever the Governor ap-
points will make a good judge. I have 
been a member of a JNC. Although 
the process is imperfect, I believe it is 
better than the alternatives. The pro-
posed amendment will not improve 
the system; it will only inject more 
politics into it. But whatever your 
position, make your voice known.

Raoul Cantero, Immediate Past Chair
2010-2011
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New Bright Line to Preserve the 
Right to a New Trial 

By Julia Luyster, Esq.

 In December, the 
Florida Supreme 
Court decided Com-
panioni v. City of 
Tampa,1 which held 
that when a party 
objects to attorney 
misconduct during 
trial, and the objec-
tion is sustained, 
the party must also 

move for a mistrial in order to pre-
serve the issue for a trial court’s re-
view of a motion for new trial. A party 
may no longer preserve the right to 
a new trial by waiting until after the 
verdict to move for a mistrial based 
upon attorney misconduct.2 If the 
issue is not preserved with a timely 
motion for mistrial, then the conduct 
in a civil case must pass the funda-
mental error analysis in Murphy v. 
International Robotic Systems, Inc.3 
 The Companioni case went before 
the Florida Supreme Court for review 
from the Second District Court of 
Appeal’s decision in City of Tampa v. 
Companioni,4 which was in express 
and direct conflict with the Third 
and Fifth Districts’ decisions in State 
v. Benton,5 Sears Roebuck & Co. v. 
Jackson,6 and State v. Fritz 7 In the 
underlying Companioni case, Ramiro 
Companioni sued the City of Tampa 
for injuries he sustained in a motor 
vehicle accident with a City truck.8 
Throughout the trial of the case, the 
City objected to several occasions 
of misconduct by Companioni’s at-
torney.9 The trial court sustained the 
objections, but the City never moved 
for a mistrial. 10 
 The jury returned a verdict for 
Companioni and final judgment was 
entered.11 Thereafter, the City moved 
for a new trial.12 As part of its motion, 
the City argued opposing counsel 

had engaged in misconduct during 
the trial.13 The trial court denied the 
motion for new trial on the grounds 
that the City had not moved for a 
mistrial, and that the conduct did 
not meet the Murphy14 fundamental 
error test in that the misconduct was 
not so extreme so as to undermine 
the public’s confidence in the judicial 
system.15
 The City appealed the denial of 
its motion for new trial. The Second 
District Court of Appeal held that the 
trial court erred in that it did not need 
to consider the Murphy fundamental 
error standard because the City had 
objected to the misconduct during 
trial.16 The Second District reasoned 
that a motion for mistrial was only 
necessary to preserve the right to 
appellate review, but was not a pre-
requisite for moving for a new trial 
on that basis.17
 In this respect, the Second Dis-
trict’s decision was contrary to the 
Third and Fifth Districts.
 In the Third and the Fifth Districts, 
a party was required to move for a 
mistrial after an objection to attorney 
misconduct was sustained in order to 
preserve the issue for purposes of a 
new trial motion.18 
 In a nutshell, Companioni adopts 
the Third and Fifth Districts’ ap-
proach. Post verdict motions for 
mistrial no longer preserve the right 
to a new trial based upon attorney 
misconduct.19 Further, although not 
expressly stated, it may be argued 
that a curative instruction is no lon-
ger sufficient or necessary to preserve 
the issue for the trial court’s review 
at the motion for new trial posture.20 
Thus, Companioni concluded that the 
procedure for preserving the issue for 
appellate review and the procedure 
for preserving the issue for the trial 

court’s review are the same.21 The 
Supreme Court reached this deci-
sion while considering a trial court’s 
discretion and concerns about judicial 
economy.22 Companioni finds that it 
is “more efficient to alert the trial 
judge at the earliest possible point in 
the proceedings that an error may be 
incurable.”23 

Julia Luyster is appellate counsel 
at Rutherford Mulhall, P.A. She is 
a frequent author and lecturer. Visit 
her Law Blog at rmlawyer.com. She 
obtained her J.D. from Baylor Univer-
sity in Texas in 1994, and is a member 
of the Florida, Washington D.C., and 
Minnesota state Bars. She is admit-
ted before the United States Court 
of Appeals for the Eleventh Judicial 
Circuit, as well as the Supreme Court 
of the United States.

Endnotes:
1 51 So. 3d 452 (Fla. 2010).
2 Id. 
3 766 So. 2d 1010, 1027-32 (Fla. 2000).
4 26 So. 3d 598 (Fla. 2d DCA 2009).
5 662 So. 2d 1364 (Fla. 3d DCA 1995).
6 433 So. 2d 1319 (Fla. 3d DCA 1983).
7 652 So. 2d 1243 (Fla. 5th DCA 1995).
8 26 So. 3d 598 (Fla. 2d DCA 2009).
9   Id.
10 Id. 
11 Id. 
12 Id.
13 Id.
14 766 So. 2d 1010, 1027-32 (Fla. 2000).
15 51 So. 3d 452 (Fla. 2010). 
16 Id.
17 Id.
18 Benton, 662 So. 2d at 1365; Fritz, 652 So. 2d 
at 1244; Sears, 433 So. 2d at 1321. 
19 51 So. 3d 452 (Fla. 2010).
20 Id.
21 Id.
22 Id.
23 Id.
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What Motivates a Judge to Continue to Serve?
Insights from an Interview with 

Judge Charles J. Kahn, Jr.
By Patrick J. McGinley

Surely each 
o f  y o u  i s 
aware  that 
a state court 
lawsuit can 
sometimes be 
transferred to 
federal court, 
but has it ever 
occurred to 
you that the 
same might 
h a p p e n  t o 

your judge? On February 25, 2011, 
the Chief Judge of the United States 
District Court of the Northern Dis-
trict of Florida, with the approval 
of all the Judges of the Northern 
District, signed an order proclaiming 
that Florida’s First District Court of 
Appeal Judge “Charles J. Kahn, Jr. 
be, and he is hereby, appointed as 
full-time United States Magistrate 
Judge, with his official station being 
designated as Pensacola, Florida.” 
With that stroke of the pen, one of 
Tallahassee’s longest-serving judges 
became one of Pensacola’s newest. 
 Of course, this was not a hostile 
take-over of state courts by federal 
authorities. To the contrary, Judge 
Kahn applied for and was appointed 
to his new bench. Certainly it is not 
unusual to see a judge holding one 
bench aspire to another. Yet consider 
Judge Kahn’s case: as of February 
2011, Judge Kahn had 20 years of 
experience on the First DCA. In 
last November’s statewide election, 
the people of Florida voted to retain 
Judge Kahn on the DCA for at least 
another 6 years. He certainly had 
no need to start job hunting. At age 

Sr. His Honor’s description of his fa-
ther came forth with the quickness 
of a son who is proud of his dad. His 
dad, and his dad’s dad, and his dad’s 
dad’s dad were “Pensacola natives” as 
Judge Kahn describes them. Was this 
my first hint at the answer as to why 
Judge Kahn might leave Tallahassee 
for Pensacola? 
 Judge Kahn’s dad was a Pen-
sacola doctor. Dr. Charles J. Kahn 
Sr. was an internist of yesteryear, 
keeping a small and personalized 
practice, treating his patients from 
cradle to grave, and knowing his 
patient’s families as well as he knew 
his medicine. “We lost Dr. Kahn Sr. 
about 5 years ago,” Judge Kahn Jr. 
mentioned briefly, before quickly 
pointing out that his mother is in 
perfect health. Mrs. Charles J. Kahn, 
Sr. was a housewife, a community 
volunteer, and to both Judge Kahn 
and my knowledge, perhaps the 
first woman to have served as the 
President of a Synagogue. I pointed 
out to Judge Kahn that he himself 
has served as President of Temple 
Beth El in Pensacola, which honor 
the Judge quickly dismissed with the 
comment, “there’s always a shortage 
of people to serve at religious posts.” 
It seems Judge Kahn will honor his 
mother with the strengths of her 
achievements, but will deny himself 
the same honor even for doing a simi-
lar public service. My impression of 
Judge Kahn being a humble man was 
right, but perhaps that humility runs 
deeper than I thought. Was this deep 
humility another piece to solving the 
puzzle of what drives Judge Kahn to 
continue a life of public service?

Judicial Profiles

Judge Charles J. Kahn

59, His Honor could serve his 6-year 
elected term on the DCA, and then 
continue to serve or consider retire-
ment at a typical retirement age of 65. 
Alternatively, no one could fault His 
Honor for considering an early retire-
ment now after having dedicated 20 
years of his life to public service. We 
can all name some recent instances of 
early-retiring state appellate judges 
who now enjoy a successful private 
practice. Yet Judge Kahn shunned 
that option and accepted an 8-year 
appointment to a federal bench. Fed-
eral law and procedure, in many ways, 
looks nothing like the state law and 
procedure Judge Kahn has applied 
and interpreted for two decades. What 
motivated him to continue his life of 
public service, and to do so by packing 
up himself and his family and moving 
3 hours west on Florida’s Interstate 
10 to master an entirely new court 
system?
 The only way to find out was to 
ask Judge Kahn. Honestly, I never 
doubted that he would grant the 
interview. Anyone who has appeared 
before Judge Kahn reaches the same 
conclusion I have: he is a humble 
and approachable man. But would 
Judge Charles J. Kahn, Jr. share the 
personal details that would reveal 
what drives his continuing desire for 
public service?

Dr. and Mrs. Charles J. 
Kahn, Sr.
 Perhaps the earliest influence on 
most men is their parents, and so 
I asked Judge Charles J. Kahn, Jr. 
about Dr. and Mrs. Charles J. Kahn, 
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The Kahn Family
 Many a man chooses his career 
with the needs of his family in mind, 
and so I wanted to know more about 
Judge Kahn’s family. A picture speaks 
a thousand words. Was I rude to ask 
a sitting federal judge for casual pic-
tures of himself, his wife, his children 
and his grandchildren? The humble 
and approachable Judge Kahn took 
no offense and was happy to oblige. 
He sent the pictures in a pre-inter-
view email to me with a few sentences 
included about his family “written to 
save you time.” Note how he wrote as 
if my time were somehow more valu-
able than his. 
 This email taught me that Judge 
Kahn has been married for more than 
33 years to Janet S. Kahn. Mrs. Kahn 
graduated from Penn State in 1976, 
moved to Gainesville, and has been a 
Floridian ever since. She is a full-time 
member of the faculty of The Florida 
State University, where she teaches 
and has a clinical practice in Speech 
Language Pathology. Mrs. Kahn’s 
clinic assists hearing-impaired chil-
dren (from birth to 10 years old) 
with assistance in receiving and us-
ing Cochlear implants. Temporarily, 
Judge Kahn “lived from a suitcase” 
as he split his time between working 
in Pensacola and living with his wife 
in Tallahassee until her retirement 
in May 2011 will allow 
the two of them to make 
an orderly move to Pen-
sacola. 
 Judge Kahn’s young-
er daughter is Sally, an 
FSU grad, who earned 
her M.S. from Vander-
bilt University and who 
practices Speech Lan-
guage Pathology in Ala-
bama. Judge Kahn’s old-
est daughter is Julia, an 
FSU grad, who is married 
to Scott Reisinger of Mer-
rill Lynch. Scott and Ju-
lia have two daughters, 
Tula, age 3, and Alice, 

age 1. With Judge Kahn’s daughter 
Julia making Judge Kahn a proud 
grandpa, did Judge Kahn give up the 
First DCA for a bench closer to his 
grandchildren?
 “Living farther from my two 
grandchildren was perhaps the hard-
est part of the decision for me and 
my wife in accepting this position 
in Pensacola,” Judge Kahn told me. 
Three-year-old Tula and 1-year-old 
Alice are in Jacksonville. Although 
His Honor did not describe the trip, 
if you have ever made the 6 hour 
drive down rural Interstate 10 one-
way from Pensacola to Jacksonville, 
you know that the exits are few and 
far between, the road is straight and 
flat, the radio stations go in and out 
of reception, the billboards are non-
existent, each barren passing mile 
looks identical to the last, and the 
only convenient food along the way 
is served from a drive-thru window. 
I can tell from Judge Kahn’s loving 
descriptions of Tula and Alice that 
he will soon be making this a regular 
commute. So despite Judge Kahn’s 
deep roots in Pensacola, his move 
there comes with sacrifices. 

An Appellate Judge at 
Heart
 Perhaps another sacrifice comes 
with the change from state appellate 

practice to federal trial practice, con-
sidering how much Judge Kahn loved 
appellate practice. Objective facts and 
statistics about Judge Kahn seem to 
only support that conclusion. Judge 
Kahn served as a Judge on the Dis-
trict Court of Appeal from June 1991 
to February 2011 and was its Chief 
Judge from 2005-2007. Throughout 
that time he was very involved with 
our Appellate Practice Section of 
The Florida Bar and never hesitated 
to participate as an uncompensated 
lecturer at appellate Continuing 
Legal Education seminars. He was 
a Master of the First District Ap-
pellate American Inn of Court and 
serves as its President through June 
2011. It seems no volunteer appellate 
task was too mundane or tedious for 
Judge Kahn, perhaps best shown by 
his service as Chair of the Florida 
District Court of Appeal Budget Com-
mission. (Can you imagine having 
to sit around discussing courthouse 
budgets all day?) 
 As I interviewed Judge Kahn, I 
got no inkling of a lack of love for his 
new federal trial work. Neverthe-
less, Judge Kahn mentioned to me 
that he will always think of himself 
as an appellate judge. Judge Kahn 
told me he already misses fondly his 
former fellow appellate judges and 
DCA staff and feels extremely warm 

sentiments toward all of 
them. When asked what 
he will miss most about 
Tallahassee, he said it is 
the extremely high qual-
ity of its bench and bar, 
which he can compare 
to all others around the 
state from having been in 
a statewide practice from 
1979 through 1991. After 
20 years in Tallahassee, 
many members of the 
Tallahassee bench and 
bar became Judge Kahn’s 
close personal friends and 
golfing partners.
 So despite the pres-

Judicial Profiles

The Kahn family
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tige and importance of Judge Kahn’s 
new federal bench, I can see that ac-
cepting this position came with some 
personal sacrifices. Honestly I did not 
understand why Judge Kahn would 
make those personal sacrifices until 
I asked what I thought might be a 
mundane question.

A Judge’s Judge
 I asked Judge Kahn what motivat-
ed him back in 1991 to leave private 
practice and become a judge. With 
Judge Kahn’s usual humility, he an-
swered that we can skip that question 
if I like because it was a long answer. 
I am glad I declined that invitation, 
because the answer he gave me made 
me understand why Judge Kahn con-
tinues his life of public service at a 
time when so many appellate judges 
are returning to a lucrative private 
practice.
 Back in 1989-1990, Judge Kahn 
was in private practice as a partner 
with Levin, Middlebrooks, Mabie, 
Thomas, Mayes and Mitchell, P.A. 
in Pensacola. He was embroiled in 
some complex litigation in Walton 
County. It involved a Walton County 
development called Seaside and the 
St. Joe Company, a corporation which 
even today still owns more than 

600,000 acres in Florida. The 
Honorable Judge Clyde Wells 
presided over this case and was 
an inspiration to Judge Kahn. 
Perhaps you can remember 
those rare individuals in your 
life that have inspired you to 
greatness. Judge Clyde Wells 
was just such an inspiration 
to Judge Kahn. It was quite 
unexpected when a plane crash 
took Judge Wells’ life. That 
unexpectedness caused Judge 
Kahn to reflect upon his own 
life. It seems to have awakened 
in Judge Kahn this call to pub-
lic service that continues to 
drive Judge Kahn today. 
 Judge Kahn is far too humble a 
man to analogize himself to Judge 
Wells, and indeed he did not. I hope 
Judge Kahn will excuse me, then, 
when I conclude on my own that 
Judge Kahn’s acceptance of his lat-
est position in public service was 
the natural manifestation of a heart 
dedicated to serving the public. If 
you want to explore the mindset of 
a true public servant, you need not 
look any further than Judge Charles 
J. Kahn, Jr. Tallahassee suffers a 
great loss with Judge Kahn’s de-
parture, and Pensacola has a great 
gain. I am jealous of the Pensacola 
lawyers who will get to practice be-
fore him, and I am honored to have 
been a litigant at Judge Kahn’s final 
oral argument at the First District 
Court of Appeal. I know that when 
I think about what makes a great 
appellate judge, Judge Kahn will 
always come to mind.

Words of Advice
 Naturally, I would not let this 
interview of Judge Kahn end before 
getting my fair share of good advice 
on becoming a better appellate law-
yer. I now pass some of those words 
of wisdom on to you. Yes, just some. 
I kept some of that wisdom just for 
myself. Judge Kahn may be a public 
servant, but I am not.

Writing a Great Appellate 
Brief
 I asked Judge Kahn, if he could 
only give one piece of advice on how 
a good appellate brief writer can 
become a great brief writer, what 
would that one piece of advice be? 
His Honor cited to the “focused de-
velopment of each point on appeal,” 
to which I asked for further elabora-
tion. Apparently further elaboration 
was the opposite of what Judge Kahn 
meant. A good brief becomes a great 
brief when artfully-chosen words 
lead succinctly to a firm conclusion. 
Or at least I think that is what Judge 
Kahn meant. I lack the skill to para-
phrase him concisely.

Making Oral Arguments 
More Effective
 I asked Judge Kahn for one piece 
of advice for making oral arguments 
more effective. He responded to al-
ways remember the importance of a 
conversational tone. An effective oral 
argument is a conversation between 
the judge’s panel and the attorney. 

Effect of Technology Upon 
Appellate Practice
 I asked Judge Kahn for his opinion, 
after 20 years on the appellate bench, 

Judicial Profiles

Granddaughter Tula Age 3, Judge Kahn and 
Granddaughter Alice Age 1

Judge Kahn and his wife Janet in their yard 
in Tallahassee
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as to whether technology improved 
appellate advocacy or stood in the 
way of making effective appellate 
arguments. I cited to video oral ar-
gument technology and to the First 
DCA’s pioneering use of paperless 
brief submissions as some technologi-
cal examples. 
 Judge Kahn answered that he sees 
the strengths and weaknesses in vid-
eo oral argument. He did not deny the 
advantage of reduced travel expenses 
and efficient use of resources, but also 
commented that current video tech-
nology does not perfectly reproduce 
the triangular relationship between 
the judge’s panel, the appellant’s 
counsel, and the appellee’s counsel. 
He notes it also cannot duplicate the 
judge coming off the bench and shak-
ing counsels’ hands. 
 Judge Kahn sees the benefits of 
the 1st DCA’s new eDCA attorney 
website and its iDCA companion site 
for judicial access. By now it is no 
secret that Judge Kahn, Judge Paul 
M. Hawkes, and Clerk of Court Jon 
Wheeler won the Davis Productivity 
Award for eliminating costly delays 
in the worker’s compensation ap-
peals process. Since 1989, the Davis 
Productivity Award program has pub-
licly recognized and rewarded state 
employees and work units whose 
work significantly and measurably 
increases productivity and promotes 
innovation to improve the delivery 
of state services and save money for 
Florida taxpayers and businesses. 
Judge Kahn and I discussed how the 
cost savings to sole practitioners is 
enormous due to paperless appel-
late brief filings. Clearly the cost 
savings is not just for the state, but 
also for the practitioner. Judge Kahn 
attributes the success of eDCA and 
iDCA to his and his fellow appellate 
judges’ “willingness to listen to and 
implement the changes suggested 
by our customers, the attorneys and 

litigants.” Note how this humble 
Judge analogizes his role as being 
like customer service.

Comparing the Federal 
Bench to the State Appeals 
Court Bench
 When asked to compare the federal 
bench to his former post, Judge Kahn 
was a bit reluctant to make this com-
parison, stating that he feels he has 
not been on the federal bench long 
enough to fairly compare and contrast. 
Yet due to his affable nature, I con-
vinced him to answer the following.

Standard of Review on 
Appeal
 I mentioned how, in most cases, an 
appellate judge could not grant relief 
unless the issue had been properly 
raised below and was properly pre-
served for appeal. A trial judge’s stan-
dard is often different. A trial judge 
can reject testimony and evidence if 
it is not credible and sometimes can 
grant discretionary relief as long as 
doing so is not an abuse of discretion. 
I asked, now that his trial bench 
requires a different standard, does 
Judge Kahn feel the appellate stan-
dard was a blessing or a curse? Judge 
Kahn was quick to respond that “the 
‘pre-knowable’ standard is absolutely 
necessary for principled adjudication 
at the appellate level.” He added that 
“the law becomes unmanageable” 
without it. It seems Judge Kahn 
would not be in favor of any change 
to the law of limited appellate review 
and preservation of error. 

Collaborative Judging 
Versus Autonomous 
Judging
 As an appellate judge, Judge 
Kahn decided most cases as part of a 
3-judge panel, but now, the decision 
is all his own. So I asked Judge Kahn: 

Do you prefer the autonomy, or do 
you miss the collaborative process? 
For the first time in our interview, 
Judge Kahn did not have an answer. 
He attributed this to his belief that 
he has not been on the federal bench 
long enough to tell. I attribute this 
to his deep humility. I mentioned 
his recently-published federal deci-
sion that I read on WestLaw. I tried 
to compliment its thoroughness and 
deep understanding of an area of the 
federal law that Judge Kahn certainly 
had not examined during his 20 year 
career as a state appellate judge. 
Despite the fact that only he and I 
were sharing this conversation, Judge 
Kahn was not willing to accept praise 
for his well-reasoned decision. 
 This should not have surprised me. 
Our humble Judge Kahn does not 
seek out praise or notoriety or lucre. 
This penultimate public servant only 
seeks out opportunities to serve. And 
I have no doubt that, for the next 8 
years or more, he will humbly and 
dutifully serve Pensacola as a fair and 
accurate United States Magistrate 
Judge. I wish him great success on 
his new bench.

Patrick John Mc-
Ginley is Board 
Certified in Appel-
late Practice and 
Board Certi f ied 
in Workers’ Com-
pensation. He is 
the author of three 
books  in  West ’s 
Florida Practice 

Series: Florida Elements of An Ac-
tion, Florida Insurance Law, and 
Florida Workers’ Compensation. He 
practices appellate law statewide from 
his offices in Winter Park. He can be 
reached at 407-681-2700 or via email 
at Patrick@McGinleyLaw.com.
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Florida’s Lucky Break: 
The Service of Judge Peter Webster

By Courtney Brewer

Judicial Profiles

J u d g e  P e -
ter D. Web-
ster explains 
many of the 
stages in his 
legal career 
as the prod-
uct of “dumb 
luck.” Read-
e r s  m i g h t 
disagree af-
ter review-
ing his many 

achievements and considering the 
thought and effort he has put into 
both being a judge and improving 
the legal profession. But it is difficult 
to argue with his follow-up that one 
simply cannot plan a career in the 
law; you just work as hard as you can 
and it happens. If you could plan one, 
though, you would probably like for 
it to look a lot like Judge Webster’s. 
In June, Judge Webster left the First 
District Court of Appeal after nearly 
twenty years of service on its bench 
(and twenty-five years total as a 
judge) to join the Tallahassee office of 
Carlton Fields. At a time when much 
is uncertain for the future of Florida’s 
judiciary, the loss of a judge like Judge 
Webster, who champions the rule of 
law and professionalism, seems like a 
stroke of bad luck for Florida courts.
 The first person in either of his 
parent’s families to graduate from 
college (at Georgetown University, 
no less), Judge Webster received a 
full scholarship to Duke University 
School of Law. He earned his J.D., 
with distinction, in 1974. The Mas-
sachusetts native thereafter settled 
in Jacksonville, Florida, where he 
clerked for Judge Gerald Tjoflat, then 
on the U.S. District Court. Judge Tjo-

flat has long had at least one Duke 
Law graduate on his clerk staff; with 
the assistance of a partner in the firm 
at which he clerked during his second 
summer of law school, Judge Webster 
became one of those Duke Law grads 
privileged to serve in Judge Tjoflat’s 
chambers. He credits Judge Tjoflat 
with providing inspiration and moti-
vation for the legal and judicial career 
that was to follow.
 After his one-year clerkship, Judge 
Webster went to work at Bedell, Be-
dell, Dittmar, Smith & Zehmer (and 
its successors), a natural (and, the 
Judge would say, lucky) fit for him, 
since he wanted to practice litigation. 
Upon learning of Judge Webster’s 
interest in litigation, Judge Tjoflat 
advised him that “if they’d have him, 
there was only one place to go and 
that was the Bedell firm.” Practicing 
complex civil litigation, with a smat-
tering of appellate and white collar 
criminal defense work thrown in, 
Judge Webster eventually became a 
shareholder in the firm. 
 On another “lucky” day, while he 
was hard at work in the firm’s library, 
a colleague suggested he consider 
applying for one of two open circuit 
judge positions in Jacksonville. He 
took the suggestion to heart and in 
1986, Peter Webster became Judge 
Webster. Just after his appointment, 
Judge Webster was informed by the 
Chief Judge of the Fourth Judicial 
Circuit that he would be assigned 
to the juvenile section. When Judge 
Webster advised that he didn’t have a 
background in juvenile law, the Chief 
responded, “you’ll learn.” And he did, 
studying juvenile law over the course 
of the next six weeks in preparation 
for what was to come. 

 Although there was much he 
enjoyed about serving at the trial 
court level, Judge Webster admits to 
a certain knack for and enjoyment of 
research and writing. (Though the 
rest of humankind might raise its 
eyebrows at this confession, readers 
of the Record will likely share his ap-
preciation.) When positions opened at 
the First District Court of Appeal, he 
applied, and was appointed by Gov-
ernor Lawton Chiles in 1991. Judge 
Webster, his wife (now of 22 years), 
Michele, and her preteen daughter 
made the move to Tallahassee. 
 Judge Webster advises that an 
appellate judge must adapt to the col-
legial process the collective decision-
making of appellate panels requires. 
This feature of the court presented 
perhaps the biggest learning curve for 
the Judge; he was no longer captain of 
the ship in each case he worked on as 
he had been at the trial court. He also 
misses the interaction with lawyers 
he enjoyed at the trial court, noting 
that he doesn’t get to see 20-30 law-
yers, as he would have in one typical 
day as a trial judge, over the course 
of six months at the First District. 
 Still, the position of appellate judge 
suits him better. He has had plenty of 
opportunities to enjoy the researching 
and writing part of the process. A re-
view of but a few of the 398 opinions 
that a Westlaw search shows Judge 
Webster to have authored reveals a 
writing style that is clear and values 
getting to the point. These opinions 
begin with a concise sentence explain-
ing quickly what the case is about. 
They do not expend extra space or 
effort waxing poetically about the 
subject at hand, but are well-written 
and a good read nevertheless. Judge 

Judge Peter D. Webster



10

Judicial Profiles

Webster explains that the writing 
process comes naturally to him — he 
simply sits down and writes opinions 
from scratch, rather than drafting 
version after version. After complet-
ing his draft, complete with citations 
that he personally cite checked (pre-
ferring book rather than electronic 
sources in his research process), his 
law clerks thoroughly review the 
draft for substance and form.
 In his spare time, Judge Webster 
is quite active in a number of profes-
sional organizations. Many of these 
organizations focus on professional-
ism in the practice of law, from the 
various Inns of Court in which he has 
participated and held leadership posi-
tions through the years (including the 
First District Appellate American Inn 
of Court), to the American Judicature 
Society, the oldest non-partisan or-
ganization in the country dedicated 
to improving the administration of 
justice. His commitment to profes-
sionalism in the legal community 
does not stop at his extracurricular 
activities. He has written several 
law review and bar journal articles 
on topics related to the improve-
ment of the legal profession and the 
judiciary, including his most recent 
article, Ethics and Professionalism 
on Appeal.1 Just about every day he 
sees some professionalism problem 
in those practicing before him: as he 
puts it, judges see the “least desir-
able elements of humanity.” Judge 
Webster notes that as in all walks of 
life, some attorneys simply were not 
“raised right” and bring their par-
ticularly egregious lack of manners 
to the appellate practice world. These 
lawyers tiptoe around the ethics laws, 
but it is clear that making money is 
more important to them than what 
they should be focused on: improving 
society and providing competent rep-
resentation to their clients. (For some 

particularly heinous examples, check 
out Judge Webster’s article — from 
curse words in a motion for rehearing 
to calling the trial judge’s fact-finding 
“baloney,” this article shows the true 
depths of appellate practice.) 
 Now Judge Webster will get to put 
to use all that he’s learned and ob-
served on the other side of the bench 
as he returns to private practice this 
summer. He is looking forward to 
practicing with the group at Carlton 
Fields, as well as all of the appellate 
attorneys he’s had the privilege of 
serving as a member of the executive 
council of the Florida Bar’s Appellate 
Practice and Advocacy section nearly 
every year since its formation in 1994. 
He is conscious of the fact that he now 
has a significantly better understand-
ing of what captures a judge’s atten-
tion, a trade secret he was unwilling 
to divulge with the author (even when 
she promised to keep it to herself).
 While Judge Webster’s future is 
looking rosy, he is not as upbeat about 
the future of Florida’s third branch of 
government. Commenting on the cur-
rent legislative proposals for the court 
system, Judge Webster notes that he 
has never seen an attack on the judi-
ciary quite like this one. As President-
Elect of the American Judicature 
Society, where he has the opportunity 
to discuss such matters with attorneys 
around the United States, he can at-
test that Florida’s court system is not 
the only one facing this assault. None 
of the proposals, he maintains, have 
any hope of making our judiciary bet-
ter — instead they seemingly seek to 
make the courts a “minion” of the other 
branches. Subservient to the other 
branches and special interest groups, 
he explains that our judiciary stands 
to lose the critical independence on 
which our system counts. 
 In one of his law review articles, 
Statutory Construction in Florida: 

In Search of a Principled Approach,2 
he, along with his co-authors, Sylvia 
Walbolt and Christine Davis, recom-
mends that judges facing the myriad 
rules of statutory interpretation re-
member to respect the legislature’s 
role in drafting the statute at issue. 
But he rejects the suggestion that 
courts have shown a lack of respect 
to the other two branches similar to 
that being shown by the legislature 
for the courts today. Most judges, he 
notes, take their jobs very seriously 
and are simply trying to do the right 
thing when they write their opinions. 
That being said, he continues, courts 
must bear in mind that when they 
review a statute, it is the product of 
a co-equal branch of government.
 As he summed up, good judges 
want their decisions to fold in with 
the fabric of the law. The corpus of the 
law is a fabric that should lie flat — 
tears and snarls in the fabric result in 
a muddying of the law, creating bad 
precedent or ambiguity in an area 
requiring clarity. In Judge Webster’s 
case, we were the beneficiaries of the 
“dumb luck” that brought him, a jurist 
who embodies so many of the quali-
ties we hope to see in the members of 
our judiciary, to the First District. 

Courtney Brewer has been a Deputy 
Solicitor General for the State of Flor-
ida since the fall of 2007. Before join-
ing the SG’s office, she was a clerk for 
Justice Charles Wells at the Florida 
Supreme Court. Like Judge Webster, 
she is an alum of Duke Law.

Endnotes:
1 Judge Peter D. Webster, Ethics and Profes-
sionalism on Appeal, 85 FLA. B. J. 16 (Jan. 
2011).
2 Peter D. Webster, Sylvia H. Walbolt & 
Christine R. Davis, Statutory Construction in 
Florida: In Search of a Principled Approach, 9 
FLA. COASTAL L. REV. 435 (2008).
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Judge Kevin Emas
By Patricia Wallace1

lawn of Judge Emas’ fraternity house. 
Needless to say, tensions ran high 
and national media attention focused 
on the college town. Emas, who was 
president of Tau Epsilon Phi frater-
nity at the time, became a spokesman 
of reason and led the call for the 
establishment of an educational pro-
gram to help end anti-Semitism at the 
University. For this work, the United 
States Jaycees selected Emas as an 
Outstanding Young Man of America.
After graduating from UF with hon-
ors, Emas returned to South Florida 
to attend the University of Miami 
School of Law. There he served as an 
editor of the University of Miami Law 
Review, and was a member of both 
the Law School Honor Court and the 
Order of Barristers. Following law 
school, Emas became an assistant 
public defender and then entered 
private practice. In 1996, Governor 
Lawton Chiles tapped Emas to serve 
on the Miami-Dade County Court. 
Five years later, Governor Jeb Bush 
appointed him to the Circuit Court for 
the Eleventh Judicial Circuit. 
 Judge Emas views his service 
on the bench as the highest calling 
within the legal profession. Nonethe-
less, he answers another significant 
calling: that of teacher and guide to 
judges, law students, and even middle 
school and high school students. 
Judge Emas’ commitment to advance 
the education of judges is renowned 
throughout the state and even the 
nation. In Florida, he is recognized 
as one of the most involved, talented, 
and dedicated teachers of the judi-
ciary. His career is marked by service 
on the faculty of the National Judicial 
College and the Florida Judicial Col-
lege. He has served as Faculty Chair 
for Florida’s College of Advanced 

Judicial Studies. These various posi-
tions, however, hardly illustrate the 
depth of his understanding and com-
mitment to judicial education. Judge 
Emas does not simply rove the state 
teaching at various seminars. Rather, 
he masters new topics, constantly 
updates his notes on familiar topics, 
and designs courses essential to the 
development of capable and knowl-
edgeable judges. He is widely recog-
nized as a go-to judge on a number of 
complex issues, including the difficult 
and nuanced area of death penalty 
cases. According to Judge Linda Ann 
Wells, the Chief Judge-Elect of the 
Third District Court of Appeal, Judge 
Emas’ many, many years of commit-
ment to judicial education not only 
prepares judges but also “elevates all 
Bar members.” 
 Judge Emas’ advice for practi-
tioners? Be prepared. Practitioners 
should anticipate an active bench and 
understand that judges can be per-
suaded at oral argument. Judge Emas 
certainly will be thoroughly prepared, 
well versed in the record, and incisively 
knowledgeable of the law. 

Patricia Wallace 
is an attorney with 
Mathews Wallace 
LLP, based in Fort 
Lauderdale. Her 
practice focuses 
on complex com-
mercial litigation, 
probate litigation, 
and appeals. She 
is also a mediator 

with Blue Sky Mediations. She has 
published on numerous topics, includ-
ing electronic technology, jurisdiction, 
admissibility of evidence, and freedom 
of speech.

Judge Peter D. Webster

On November 
24, 2010, Gov-
ernor Charlie 
C h r i s t  a p -
pointed Judge 
Kevin Emas 
to the Third 
District Court 
of Appeal. Pri-
or to his ele-
vation, Judge 
Emas served 
as a judge in 
the  county 

and circuit courts of Miami-Dade 
County. After fifteen years on the 
bench, Judge Emas might be expected 
to know the law. He does, of course, 
but he is not a close-minded braggart. 
On the contrary, Judge Emas finds 
that he still has much to learn about 
the law. He believes that the most 
important trait for an appellate jurist 
is the willingness to set aside your 
ego and approach each case with a 
mind open to persuasion. Colleagues 
and practitioners alike attest that 
these are not mere words: despite his 
unusually powerful intellect, Judge 
Emas is approachable, open-minded, 
and hard working.
 Born into the Perry Mason gen-
eration in St. Louis, Missouri, Kevin 
Emas moved to Hollywood, Florida, 
in 1970. He studied at the University 
Florida, where he was a member of 
Florida Blue Key and Omicron Delta 
Kappa Honorary. While at UF, Emas 
stepped into an unforeseen leadership 
role that revealed his courage and 
sense of fairness. During a remem-
brance of Kristallnacht-- a pogrom 
against Jews throughout Germany 
and parts of Austria in November 
1938-- a group of UF students staged 
an anti-Semitic event on the front 

P. WALLACE
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An Interview with Judge Burton Conner
by Mark Miller1

Judge Burton 
Conner had 
the unusual 
opportunity 
to interview 
with two gov-
ernors before 
Governor Rick 
Scott appoint-
ed  h im, on 
February 14, 
2011, to the 
Fourth DCA. 

Judge Conner confessed to friends, 
family, and members of the 19th Cir-
cuit Bar at a celebration of that ap-
pointment why he was a bit relieved 
when our just-departed governor 
punted the appointment process to 
our new governor.
 The morning of the Governor 
Crist interview, “I got up, showered, 
shaved and went to get my suit. When 
I pulled my suit coat off the hanger, 
there were no pants there,” Judge 
Conner recalled as the attorneys 
burst into gales of laughter. “I can’t 
even begin to tell you how that felt.” 
He interviewed that morning with 
the governor’s staff in his jeans, but 
secured a pair of slacks for the after-
noon interview with the governor. 
But the pants misfire did not end his 
tumult for the day.
 “It was my birthday – and one of 
my daughters called to wish me a 
happy birthday. She knew I had the 
interview with the governor, but had 
thought it would have been over when 
she called me. I quickly stopped the 
cellphone from ringing and apologized 
profusely. My daughter, however, was 
very persistent. Three minutes later, 
she called again! I simply told Gov-
ernor Crist, ‘This is not my day for 
interviews.’”

Judge Burton Connor

 Sharing that self-effacing story 
with hundreds of friends and fel-
low Bar members demonstrated one 
of the many values Judge Conner 
learned from his mother – humility. 

Growing Up: “I have an 
Overdeveloped Sense of 
Responsibility”
 His mother, Barbara Conner, 
raised Judge Conner and his four 
siblings – two sisters, two brothers, 
Burton the second-youngest — in 
Bradenton. “My mother was a school 
lunchroom manager. We didn’t come 
from money.” His mother could not 
give him money but she gave him 
something much more valuable – a 
strong work ethic. Because of that 
upbringing, Judge Conner explained, 
“I have an overdeveloped sense of 
responsibility. I’m someone who will 
work and keep working until I get the 
job done.” Judge Conner explained 
that all members of his family agree 
that Conner knew how he would ap-
ply that work ethic from the earliest 
days of his life -- “my earliest recol-
lection is that ever since I was five or 
six years old, I knew I wanted to be 
a lawyer. That is something everyone 
in my family remembers.“ 
 That work ethic sustained Judge 
Conner through both Duke University 
as an undergraduate and the Univer-
sity of Florida as a law student. He 
graduated both schools with honors, 
even though he took a year off when 
he was 21, and he and his wife had 
their first child. “My first child was 
born the day I turned 21. My mom 
used to say that I became a man and 
became a dad on the same day.”
 His ‘overdeveloped’ work ethic 
enabled Judge Conner to graduate 
UF Law in 2.5 years. He refused to 

take summers off. During that time in 
Gainesville, he interned in the Public 
Defender’s Office, working with long-
time Eighth Circuit Public Defender 
Rick Parker – “a phenomenal influ-
ence,” in Judge Conner’s words. After 
graduation, Judge Conner knocked on 
all the legal doors where he grew up 
in Bradenton and the surrounding 
area, but could not find a position. 
Instead, he landed at the 19th Circuit 
Public Defender’s Office when Elton 
Schwarz, the public defender at the 
time, hired him. It was 1978. 
 His year in the 19th Circuit Pub-
lic Defender’s Office took him to 
Okeechobee once a week to represent 
individuals charged with crime in 
that small county, and from there 
he drew the attention of well-known 
local attorney, Tom Conely. “Tom 
needed a litigator as he was get-
ting out of litigation,” Judge Con-
ner said. Judge Conner fit the bill. 
After five years working for Conely, 
Conely encouraged Conner to apply 
for a county-court position. Judge F. 
Shields McManus, now a circuit judge 
in St. Lucie County, recalled serving 
on the Judicial Nominating Commis-
sion that nominated Conner. “He was 
the best candidate . . . he was still a 
young lawyer, but his demeanor was 
serious and humble. It bespoke of 
maturity beyond his years.” Governor 
Bob Graham affirmed Tom Conely 
and the JNC’s confidence by appoint-
ing Judge Conner to the Bench.
 After serving a full four-year term 
on the Bench, Judge Conner surpris-
ingly lost a contested election in 1988. 
Undaunted by the setback, he started 
his own solo practice. “I did civil liti-
gation, family, probate, transactional 
work – everything except for personal 
injury.”

Judicial Profiles
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Governor Chiles Appoints 
Judge Conner to the 
Circuit Bench
Following nearly a decade of solo 
practice, Judge Conner found him-
self appointed for a second time to 
the judiciary, this time by Governor 
Lawton Chiles. Chiles appointed 
Judge Conner to the circuit bench. 
Judge Conner’s varied background in 
private practice gave him an interest-
ing perspective on the problems that 
were brought to him by the litigants, 
and by the system. 
 From the beginning of this tenure 
at the circuit court, he began honing 
skills that would serve him well on 
the appellate bench. “I had some very 
good early experiences as a circuit 
judge with collaborative decision-
making. I was a juvenile judge in St. 
Lucie County, and that exposed me 
to the Executive Roundtable. In St. 
Lucie County, there is a roundtable 
of the CEOs of the various entities 
or agencies who have either a statu-
tory responsibility or funding pot of 
money to work with children. Once a 
month those CEOs attend the round-
table to talk about the children of St. 
Lucie and collaboratively problem-
solve. The superintendent, the police 
chiefs, county commissioners, sheriff, 
Healthy Start officials, Health De-
partment executives, school board 
members, Department of Juvenile 
Justice administrators and Depart-
ment of Children and Families ad-
ministrators – all working together 
to solve issues with children.” 
 These different people achieved 
great success in the community. “We 
came up with a truancy night court 
program; I’ve been doing that for ten 
years. The program was very success-
ful. We did it two nights a week; the 
parents came in every month and we 
monitored a case for six months or so, 
working with the parents to make 
sure they got their kids to school. The 
single-moms, holding down two or 
three jobs and leaving for one of those 

jobs at 5:30 a.m., understandably 
found it tough to get their children 
to school. Many times, we turned the 
problem around, and at the night 
court we would give the hard-working 
mother a hand, when we had success. 
It was a very collaborative effort with 
a cross-section of the community. A 
diversity of experience and talent 
coming together to problem solve. And 
I continued with that program even 
after I left the juvenile bench because 
I found it so rewarding.”
 Collaborative problem-solving 
became a theme of Judge Conner’s 
tenure on the Circuit bench. “In 2001, 
I was asked to become involved with 
the Supreme Court ADR [Alternative 
Dispute Resolution] Rules and Policy 
Committee. I’m up for re-appointment 
to the committee and I suggested a 
life sentence – I think it’s that good. 
We work with the best people in-
volved in mediation and arbitration; 
recommending to the Supreme Court 
the rules which should apply to me-
diation – in family court, civil court, 
juvenile court, etc. That led me into 
working with the statewide mortgage 
mediation program that we initiated 
a few years ago. This involved twenty 
men and women from across the 
state, with very diverse backgrounds, 
figuring out what we were going to do 

about the mortgage crisis the state 
began experiencing a few years ago.” 
These successful efforts at collab-
orative problem-solving persuaded 
Judge Conner that he should apply 
for appointment to the Fourth DCA: 
an appellate court representing the 
most logical place in the court system 
for collaborative decision-making. He 
had no expectations that he’d gain 
appointment, and Governor Scott 
surprised him when he called on Val-
entine’s Day in February to let Judge 
Conner know he was the pick. Gover-
nor Scott told Conner: “I’ll be watch-
ing you very closely because you are 
my very first judicial appointment.”

On His Appointment to the 
Fourth DCA
For inspiration in his new role, Judge 
Conner looks to another judge who 
progressed from the county court to 
the appellate courts: former Florida 
Supreme Court Justice Major Hard-
ing. “Major Harding stands out in my 
mind as someone I want to pattern 
myself after, partly because he was 
both a county and circuit judge before 
becoming a member of the Florida Su-
preme Court. I think that progression 
is a very good one. I will be a much 
better appellate judge because I had a 
significant amount of time as a county 
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judge, and even more significant pe-
riod of time as a circuit judge.” 
 Judge Conner sees his new role as 
part of a team effort. Once again, he 
is in the role of working with a group 
– this time two other appellate judges 
on a panel, along with the staff of the 
Fourth DCA – to productively resolve 
problems. Conner emphasized that 

despite his many accomplishments, 
he knows he has to earn respect each 
day – not simply expect it. “I feel 
strongly that it’s important as a judge 
that I earn respect, not demand it. I 
feel it’s important to earn it.” That 
thought again demonstrates the hu-
mility Judge Conner learned from his 
mother.

 Although the judges must earn 
respect, Judge Conner believes the 
judicial branch deserves respect as an 
entity that is perhaps the most impor-
tant of the three branches of govern-
ment. “The executive branch has the 
power of the militia. The legislature 
has the power of the purse. But if I’m 
a judge in a courtroom and I order 
something, what power do I have? The 
power of the judicial branch comes 
from people believing they should do 
the right thing. They believe in do-
ing what’s right – the law should be 
about making sure we come up with 
the right decision when people have 
disputes. That’s the beauty of our 
system.” At the same time, the courts 
– and the other branches -- must have 
respect for the law, particularly our 
state and federal Constitutions. “We 
must be careful with tampering with 
the Constitution. We don’t want the 
winds to blow and change it too eas-
ily.” 
 If an appellate litigator is looking 
for a tip on how to prepare for the 
state’s newest appellate judge, that 
practitioner should consider one of 
Judge Conner’s favorite expressions: 
“be careful what you ask for.” That 
expression has proven true during 
his years on the bench, and he expects 
more of the same on the appellate 
court. So when you finish up your 
brief or oral argument and ask for 
the remedy or result you prefer, make 
sure you have thought through the 
implications of that remedy – for both 
your client and the law. 

Conclusion
 Even after a long and very suc-
cessful legal career, Judge Conner 
remains humble, hard-working, and 
passionate about the law. No wonder 
Governor Scott appointed him to the 
Fourth District Court of Appeal.

Mark Miller of the Appellate Law Of-
fice of Mark Miller, P.A. is a solo appel-
late attorney in Stuart, Florida. This 
is Mark’s first article for the Record.
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Inside the Fifth District Court of Appeal
by Roy D. Wasson, Shannon McLin Carlyle, & Bretton C. Albrecht

Introduction
 The Fifth District Court 
of Appeal is the youngest of 
Florida’s five intermediate 
appellate courts. Located 
on South Beach Street in 
Daytona, the courthouse 
overlooks the Atlantic In-
tracoastal Waterway, better 
known there as the Halifax 
River. The tranquil setting 
provides a perfect back-
drop for the court and its 
ten judges as they work to 
administer justice in accor-
dance with the rule of law.

History and Jurisdiction 
of the Fifth District
 Sufficient controversy surrounded 
the creation of the Fifth District 
Court of Appeal that Governor Gra-
ham sought an advisory opinion 
from the Florida Supreme Court 
concerning the constitutionality of 
the new district. Three of the seven 
justices declined to join in the major-
ity’s opinion that the new court was 
constitutional or to otherwise render 
an opinion on the issue. See In re 
Advisory Opinion to the Governor 
Request of June 29, 1979, 374 So. 2d 
959 (Fla. 1979) [hereinafter “Advi-
sory Opinion”]. The Governor did not 
state why he was concerned about 
the court’s constitutionality, but one 
apparent issue was that the boundar-
ies of the new district as enacted by 
the Legislature were not the same as 
those recommended by the Supreme 
Court. 
 The Supreme Court had, in a certi-
fication to the Legislature of the need 
for additional judgeships, “also recom-
mended the creation of a fifth appel-
late district that would encompass 
the fifth, seventh, ninth, tenth, and 
eighteenth judicial circuits.” Advisory 
Opinion, 374 So. 2d at 963. However, 
in the legislation that passed, “[t]he 
fifth appellate district created by the 

legislature included the fifth, seventh, 
ninth, and eighteenth judicial cir-
cuits, as recommended by the court, 
but omitted the tenth judicial circuit 
which had also been recommended.” 
Advisory Opinion, 374 So. 2d at 963.
 The exclusion of the tenth circuit 
from the Fifth District was the cul-
mination of the familiar political 
wrangling, as was the Legislature’s 
decision on where to locate the new 
court headquarters. Orlando and 
Daytona Beach vied with other com-
munities for the honor of serving as 
the Fifth’s District’s hometown, and 
the sheer power of Volusia County’s 
legislative delegation won the fight. 
So strong was House Speaker Hyatt 
Brown in his quest for the court to be 
situated in his hometown of Daytona 
Beach, that he earned the nickname 
“The Hyattollah.” He was aided by 
Daytona Senator Edgar Dunn and 
Majority Leader Sam Bell. See Robert 
D. Shar, Jr. * John Van Gieson, How 
Daytona Won Appellate Headquar-
ters, The Miami Herald, July 15, 1979.
 The legislative exclusion of the 
tenth circuit was contrary to the 
recommendation of “a special commis-
sion of the Supreme Court [which], 
using caseload studies, recommended 
that the new district take in all of 
Central Florida from Citrus to Volu-
sia . . . , including the Polk County 
headquarters of the Second District.” 

Id. That would likely have 
resulted in the Fifth Dis-
trict being headquartered 
in the existing courthouse 
in Lakeland (Polk Coun-
ty), thereby necessitat-
ing a move of the Second 
District’s headquarters 
to another city, such as 
Bradenton, Tampa, or St. 
Petersburg. To succeed, the 
Daytona legislators had to 
defeat the influence of those 
from the Second District 
who would also have liked 
a new courthouse in their 

cities.
 “Enter the Daytona Beach boys. To 
get a courthouse of their very own, 
they’d have to do something about 
the courthouse in Lakeland. They did: 
They redrew the proposed boundaries 
to put three Central Florida coun-
ties - including Polk - back into the 
Second District.” Former Chief Judge, 
Gilbert S. Goshorn, Jr., explained that 
“Orlando got in the act by trying to 
wrestle [the location of the court] 
away [from Lakeland].”
 In a carefully considered opinion 
that also addressed the Legislature’s 
increase in the number of new judge-
ships for the First District, four of the 
justices advised Governor Graham 
that “the omission of one recom-
mended judicial circuit from the new 
appellate district is not a prohibited 
modification of the court’s recommen-
dation; however, the addition of one 
or more judicial circuits not included 
in the court’s certification would be 
a prohibited modification.” Advisory 
Opinion, 374 So. 2d at 963. Chief Jus-
tice England and Justices Hatchett 
and Sundberg wrote replies to the 
Governor’s request in which they de-
clined to render an advisory opinion 
on the questions. Id. at 969-72. The 
Chief Justice and Justice Hatchett 
joined in one such letter, noted the ab-
sence from the Governor’s request of 
any specific basis for questioning the 

The Fifth District Court of Appeal Building in Daytona FL
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bill’s constitutionality, and explained:
 Neither the constitutional grant of 
authority to advise the governor nor 
our rules of implementation impart a 
truly adversary character to these ad-
visory opinion proceedings, yet in our 
opinion courts can competently and 
carefully assert their awesome power 
to declare legislative acts invalid only 
in the context of proceedings in which 
both sides of a clearly-framed issue 
have been fully and fairly presented. 
Id. at 970.
 Judges obviously cannot give re-
quired deference to a solemn act of 
the Legislature when confronted with 
unspecified challenges that leave af-
fected persons, including the court, 
floundering in search of applicable 
legal doctrines. The bill creating the 
Fifth District was allowed to become 
law without the Governor’s signa-
ture. Section 35.043 of the Florida 
Statutes described the geographi-
cal jurisdiction of the court. Section 
35.05(1), Florida Statutes, provides: 
“The headquarters of the . . . Fifth 
Appellate District [shall be] in the 
Seventh Judicial Circuit, Daytona 
Beach, Volusia County.”

 Just nineteen days before the ef-
fective date of the law that created 
the new court, August 5, 1979, Chief 
Justice England issued an adminis-
trative order “[t]o effect an orderly 
transition from four to five appellate 
districts in Florida.” In re Creation 
of the District Court of Appeal, Fifth 
District, 374 So. 2d 972, 973 (Fla. 
1979). The Chief Justice noted that 
“[t]he legislature has authorized any 
judge now sitting on the first, second, 
or fourth district court of appeal to 
elect to become a judge of the fifth 
district court of appeal, and fourth 
district court of appeal judges Spen-
cer C. Cross and James C. Dauksch, 
Jr. have evidenced their intention to 
make that election.” Id. To supply a 
third judge temporarily to comply 
with the constitutional minimum, 
the order provided: “Parker Lee Mc-
Donald, circuit judge of the Ninth 
Judicial Circuit, is hereby assigned 
and designated as a temporary judge 
of the District Court of Appeal, Fifth 
District.” Id.
 The administrative order made 
detailed provisions for basic problems 
such as the transfer of files to the 

new court, the filing of new papers in 
transferred cases, and the temporary 
assignment to the Fifth DCA of judges 
from the other districts who already 
had heard arguments on cases that 
were transferred. Id. The court began 
operating on August 6, 1979, with an 
immediate caseload of 1,021 filings 
transferred from the First, Second, 
and Fourth District Courts of Appeal.
 Judge Cross became the Acting 
Chief Judge in the first days and 
weeks of the court. While funds had 
been appropriated to meet the court’s 
financial requirements, no authoriza-
tion existed to expend that money 
until the bill became law, which 
date was less than certain. Judge 
Cross made an arrangement with 
the Court Administrator’s Office in 
Tallahassee to fund its operations on 
a “pay-back” basis until the budget 
was implemented. In his dealings 
with the Court Administrator’s Of-
fice, Judge Cross worked closely with 
Deputy State Court Administrator 
Frank Habershaw, and convinced 
him to become the first Clerk of the 
Fifth District. Mr. Habershaw, a 
lawyer with his Juris Doctor degree 
from the University of Miami Law 
School, stayed in Tallahassee for a 
month or so after he agreed to accept 
the Clerk’s job, helping to structure 
the support system for the court. 
Acting Chief Judge Cross exhibited 
farsighted leadership by instituting 
automated systems that eventually 
would become the standard for the 
other districts. Although it would be 
outdated now, the word processing 
system that Judge Cross successfully 
pursued for the court was the state of 
the art at the time.
 In addition to Judges Dauksch 
and Cross, who transferred from the 
Fourth DCA, the four other original 
judges appointed in 1979 were Mel-
vin Orfinger, Warren H. Cobb, Frank 
Upchurch, Jr., and Winifred J. Sharp. 
The judges voted to determine who 
would be the new Chief Judge, and 
Judge Dauksch won. The four new 
judges drew straws to determine their 
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seniority rankings. The huge backlog 
of files was distributed among the six 
judges by random drawing.
 Only a few days after the Fifth 
District became “legal,” the first pub-
lished opinion bearing the new court’s 
name was rendered. Judge Cross 
and Associate Judge Anstead were 
in the majority, and Judge Dauksch 
dissented in Sears, Roebuck & Co. v. 
Stansbury, 374 So. 2d 1051 (Fla. 5th 
DCA 1979). The decision appears 
to have been written prior to the 
transfer of that file from the Fourth 
District, for it states: “The trial court 
apparently has misconstrued our 
holding in [a 1978 4th DCA case].” Id. 
at 1054 (emphasis added).
 The Stansbury case had not been 
argued in Daytona, and the Fifth 
District had no courtroom at all for a 
while. At first, its boxes of files were 

housed and temporary offices set up, 
in a U.S. Army Reserve building on 
a small island within sight of the 
court’s present location. The first 
oral argument calendar was con-
ducted on November 13, 1979, before 
Judges Dauksch, Orfinger and Cobb. 
That calendar probably was held in 
the City Council Chambers of the 
City Hall. In those early days, when 
argument calendars were held, the 
court used either a borrowed Volu-
sia County Circuit courtroom or the 
City Council Chambers. Judge Sharp 
recalled that during the early days 
of the court, her office was a small 
classroom used for military training, 
complete with green wall chalkboards 
and bare linoleum floors stacked with 
files up the level of the chalkboards.
 The judges, particularly the chief 
judge, are responsible for the ad-

ministration of the court. When the 
District Courts of Appeal were cre-
ated, the Florida Legislature created 
the position of marshal to assist the 
courts in implementing administra-
tive policy. The marshal is therefore 
charged with bringing professional 
management to the judiciary. Respon-
sibilities include: budget preparation; 
defense and maintenance; facilities 
management; space planning; person-
nel; security; automation and public 
information.
 The judges of the Fifth District 
hit the ground running. In addition 
to making the adjustments in their 
personal lives and the administrative 
efforts needed to build a new court 
from the ground up, the associate and 
permanent judges decided 123 cases 
during the last few months of 1979. 
One of the earliest cases decided by 
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the permanent Fifth DCA judges 
was Morris v. State¸ 377 So. 2d 835 
(Fla. 5th DCA 1979), a criminal case 
in which the opinion was written by 
Judge Sharp, with Judges Dauksch 
and Upchurch concurring.
 After the original four appointees, 
Judge Joe Cowart, Jr., was the next 
judge appointed to the court, in 
September of 1980, replacing Judge 
Cross, who resigned to go back into 
private practice. In December of 1980, 
the local newspaper reported that 
ground would be broken in February 
1981 for the court’s permanent head-
quarters, on an historic site “where 
the city’s founding fathers met . . . to 
sign articles of incorporation.” As with 
most construction projects, delay was 
inevitable, and ground was not bro-
ken until July 1981. Design, building 
and other expenses brought the cost 
of constructing the new courthouse 
to $5.3 million. The court moved in 
and left the Army Reserve building 
on October 19, 1982.
 It was several years before there 
were any changes on the bench at 
the court. Judge Upchurch retired in 
January 1988 and was succeeded by 
Judge C. Welborn Daniel. Then an 
additional seat was created on the 

court, which was filled upon Judge 
Gilbert S. Goshorn Jr.’s appointment 
in 1989. Judge Orfinger retired in 
August 1989, and his position was 
filled by Judge Charles Harris. The 
Legislature created two more posi-
tions, which were filled in January 
of 1990 by Judge Earl Peterson and 
Judge Jacqueline Griffin. Judge 
Daniel retired in 1990, and was suc-
ceeded by Judge George Diamantis. 
Judge Cowart retired in 1993. He 
was succeeded by Judge Emerson R. 
Thompson. 
 In 1995, the court appointed a 
new Marshal, Ty W. Berdeaux. Mr. 
Berdeaux holds a Bachelor’s degree 
from the University of Florida and 
a Master’s of Public Administration 
from Columbia University. He was 
the Senior Deputy Court Administra-
tor for the Twelfth Judicial Circuit 
before coming to the Fifth District 
Court of Appeal. Mr. Berdeaux is as-
sisted by a Deputy Marshal, Pamela 
C. Wild.
 Also in 1995, the court was sad-
dened by the death of Judge Dia-
mantis. He was succeeded by Judge 
John Antoon, II, who later left the 
court to become a Federal Judge for 
the Middle District of Florida. Judge 

Goshorn’s retirement in 1999 left 
another opening on the court.

The New Millennium and 
Beyond 
 The millennium brought with it a 
new judge’s position and a string of 
vacancies creating sweeping changes 
to the court’s composition. Judge 
Antoon’s position was filled by Judge 
Thomas D. Sawaya in February 2000. 
Judge Goshorn was succeeded by 
Robert J. Pleus, Jr. William D. Palmer 
was appointed as the tenth judge on 
the court, and Judge Dauksch’s re-
tirement created an opening filled by 
Richard B. Orfinger. The retirement 
of Judges Cobb and Harris in 2002 
brought Judge David A. Monaco and 
Judge Vincent G. Torpy. Thus, within 
a span of a few years, 60 percent of 
the court’s makeup had changed. 
 More changes were to come. The 
courthouse was expanded to add 
six additional judicial suites, a new 
Marshal’s office, appellate mediation 
suites, and rooms to house security 
personnel and visiting judges. The ad-
dition also included a parking garage 
for the judges and court personnel, 
which has greatly increased security. 
 In 2005, Frank Habershaw retired 
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after serving as the Clerk of Court 
for 26 years. The mantle was passed 
to Susan Wright. Before her appoint-
ment as the new Clerk of Court, Ms. 
Wright was the director of central 
staff and had long served the court 
as a staff attorney. She earned her 
B.A. from Michigan State University 
and her J.D. from the University of 
Florida. She served for several years 
as a law clerk with the U.S. District 
Court for the Southern District of 
Florida before transitioning into 
private practice and later joining 
the Fifth District’s central staff. Ms. 
Wright has been a member of The 
Florida Bar since 1976, and her bar 
activities have included service on the 
Appellate Court Rules Committee. 
 The Fifth District’s bench contin-
ued to change with the retirement of 
Judge Peterson, who was succeeded 
by Judge Alan Lawson in 2006. The 
last member of the original court, 
Judge Sharp, retired later that year. 
The court’s public library was dedi-
cated to Judge Sharp in honor of her 
long service and special dedication to 
preserving the library. Judge Sharp’s 
position was filled by the appointment 
of Judge Kerry Evander. In 2008, 
Judge Thompson retired and was 
succeeded by Judge Jay P. Cohen. 
 The following year brought with it 
the retirement of Judge Pleus. When 
a disagreement between Governor 
Charlie Crist and the Judicial Nomi-
nating Commission forestalled the 
appointment of a new judge, Senior 
Judge Pleus took action and filed a 
petition for writ of mandamus with 
the Florida Supreme Court, which was 
ultimately granted. See Pleus v. Crist, 
14 So. 3d 941 (Fla. 2009). In the mean-
time, Senior Judges Pleus, Thompson, 
Cobb, and Harris each stepped in to 
assist with the cases that would have 
been assigned to the new judge. 
 Almost a year after the judicial 
nominating process began, Senior 
Judge Pleus’ position was filled. Judge 
Bruce W. Jacobus was appointed to 
the Fifth District on August 4, 2009, 
and became the newest member of 

the court. 
 On November 11, 2009, the court 
family was deeply saddened by the 
passing of Senior Judge Melvin Orfin-
ger. He was a founding member of the 
court and was instrumental in devel-
oping its culture and character. After 
his retirement in 1989, he continued 
serving as a senior judge until 2007. 
 Although the court has undergone 
many changes during the first decade 
of the new millennium, its character 
remains the same. The Fifth DCA 
past and present is a place where the 
judges are dedicated to excellence in 
administering justice and the rule of 
law, and where each case is given full 
and fair consideration.

Practice Before the Fifth 
District
 The process by which cases move 
through the Fifth District is simi-
lar to that used in other appellate 
courts. The court does not have local 
rules, but detailed instructions are 
provided in the Notice to Parties and 
Attorneys that is disseminated upon 
acknowledgement of a new appeal. 
An appeal is initially assigned to a 
motions panel consisting of three 
judges. The Motions Panel stays with 
the case until the briefs are filed and 
it is ripe for assignment to a merits 
panel for oral argument or a decision 
without argument. Routine motions, 
such as unopposed motions for first 
extensions of time, are granted by 
the Clerk. Other motions will require 
the action of one, two or three of the 
judges on the motions panel, depend-
ing on the nature of the motions. 
Those motions are initially reviewed 
by Career Attorney, Sharon Serra. 
Ms. Serra analyzes each motion 
and any response and then makes a 
recommendation to the panel as to 
its disposition. Ms. Serra joined the 
court’s staff in 2000 and developed 
what is now the Fifth District’s Mo-
tions Practice. 
 The responsibility for managing 
all of the case files and their prog-

ress through the court rests with the 
Clerk’s Office. Clerk Wright is aided 
by Chief Deputy Clerk, Linda How-
ard, and two Senior Deputy Clerks, 
Jean Henry and Kelly Waldron. Any 
questions concerning the court’s pro-
cedures or the status of a pending 
case should be directed to the Clerk’s 
Office. Contact may not be made 
with the individual judges or their 
personal staff regarding cases.
 The Office of the Clerk is open from 
8:15 a.m. until 5:00 p.m., Monday 
through Friday of each week except 
when the building is closed for holi-
days. The court does not accept filings 
by fax, and all filings must bear an 
original signature. In addition to 
the original document and required 
number of paper copies, counsel must 
transmit an electronic copy of the 
briefs, petitions, responses, and mo-
tions specified in the court’s Admin-
istrative Order Regarding Electronic 
Filing. This administrative order 
became effective November 1, 2008, 
and is available on the court’s web-
site. It contains detailed instructions 
on what materials must be provided 
electronically, as well as how and in 
what format to transmit them. 
 The court maintains a secure “drop 
box” on the southwest side of the 
building which is available for after 
hours filings. Jurisdictional time lim-
its cannot be extended or avoided by 
use of the drop box, and items placed 
in the drop box will be date stamped 
the following business day. Any docu-
ment intended to be filed with the 
court should be directed to the Clerk’s 
Office, Fifth District Court of Appeal, 
300 South Beach Street, Daytona 
Beach, FL 32114. Telephone inquiries 
regarding cases or procedures can be 
made to the Clerk’s Office by calling 
386-255-8600. All appeals and peti-
tions for original writs filed with the 
court are governed by the Florida 
Rules of Appellate Procedure, which 
are promulgated by the Florida Su-
preme Court. 
 The court has excellent staff attor-
neys. Each judge has two attorneys on 
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his or her individual staff, and a team 
of Central Staff attorneys serves the 
court as a whole. Judge Griffin has 
characterized the importance of the 
court’s staff attorneys as follows: “In 
large measure, our ability to function 
under this crushing caseload is the 
quality of our staff attorneys.” Noting 
that the position of staff attorney has 
started to change from an entry level 
job after law school to more of a career 
position, Judge Griffin was openly ap-
preciative of the quality of work the 
staff attorneys generate, stating: “We 
really have been blessed here.” 
 The attorneys of the Central 
Staff are primarily responsible for 
reviewing, analyzing, and making 
disposition recommendations on all 
extraordinary writ petitions and sum-
mary postconviction appeals. In much 
the same way, the staff attorneys for 
the individual judges prepare objec-
tive memoranda analyzing the cases 
assigned to their judge. Staff attorney 
memoranda contain a detailed state-
ment of the case and facts, analyze 
the legal issues and arguments raised 
by the parties, and make recommen-
dations as to the disposition of the 
case. In preparing the memoranda, 
the staff attorneys thoroughly review 
the briefs and the record, and they re-

search the cited authorities, conduct-
ing additional research as needed. 
Judge Griffin has mentioned that she 
and other judges often work closely 
with their staff attorneys through 
the preparation of these memoranda 
to become more fully familiar with 
their assigned cases in preparation 
for oral argument.
 Several of the judges have ex-
pressed appreciation for the quality 
of the appellate lawyers who appear 
before them. Few criticisms have been 
voiced of a type that would lead to 
blanket suggestions for improvement. 
However, some areas for refinement 
of practitioners’ skills have been dis-
cussed. For example, the Notice to 
Attorneys and Parties mentioned pre-
viously should be read carefully, even 
though most of the requirements are 
simply reminders of what is already 
required under the Rules of Appellate 
Procedure. When the appellate rules 
are amended, so is the Notice. Some 
of the requirements in the Notice that 
are not contained in the appellate 
rules are that briefs should be filed 
without brief covers, and appendices 
should be bound in volumes not ex-
ceeding 200 pages each. The Notice 
also explains the new requirements 
for transmitting additional copies of 

certain documents electronically. 
 Some of the judges seem to have 
different views on the degree to which 
the court enforces the Rules of Ap-
pellate Procedure. One judge said: “I 
wouldn’t say we’re that hypertechni-
cal,” while another said: “We’re stick-
lers for the Rules. There’s no reason 
not to comply with the Rules.” The 
differing perspectives are perhaps 
due in part to the nature of judges’ 
interactions with other DCAs, which 
is such that they would not have the 
same opportunity as a practitioner 
to gage and compare their current 
enforcement practices.
 Two common rule violations that 
the judges have said will result in 
a brief being stricken are failing to 
provide record citations and exceed-
ing page limits. Another violation that 
has been mentioned by more than one 
judge is the failure to file a proper 
appendix in a nonfinal appeal, writ 
case, or with a motion that requires 
resort to matters filed in the trial 
court. Too often, it seems as though 
attorneys are unaware that the court 
does not have a record on appeal in 
such situations, and they forget to 
supply the materials the court needs 
to fully consider and correctly decide 
the matter. On the subject of appendi-
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ces, one judge has noted that they can 
be useful even in final appeals, where 
critical documents can be reproduced 
via appendix for each member of the 
panel, rather than buried in a record 
that can be assessed by only one judge 
at a time. Practitioners should take 
care to include a table of contents 
when using an appendix and should 
separate each document using clearly 
marked tabs to enable the judges and 
their staff attorneys to easily identify, 
locate and read the contents. 
 Oral argument is usually granted 
upon request in final appeals, but is 
very rarely granted in nonfinal ap-
peals and writ cases. Oral argument 
before the Fifth District is, to say the 
least, a stimulating experience for 
all participants, both the attorneys 
and the three judges on the panel. 
Former Judge Goshorn has noted: “By 
reputation, we’re one of the more in-
tense benches at oral argument.” The 
same is true today. Judge Griffin has 
explained that part of the reason for 
the intensity is the great level of pre-
paredness which each panel achieves 
prior to argument. Another judge has 
agreed that attorneys who come to 
oral argument at the Fifth District 
should expect an active bench. Judge 
Sawaya has commented that the 
court makes a conscientious effort to 
treat the lawyers arguing before it 
with respect and dignity. He has also 
noted that the purpose of oral argu-
ment is to educate the court about 
the particular case so that the judges 
have an opportunity to ask questions 
and clarify issues. Lawyers should 
look forward to the exchange. 
 The judges generally agree that 
oral argument is worthwhile in most 
cases and should be requested. The 
practitioner who may be unfamiliar 
with this court can be sure that all 
the judges have read the briefs and 
that the panel knows the facts of each 
case. Attorneys should therefore avoid 
spending too much time on the facts 
during oral argument. Instead, they 
should focus on addressing the key 
issues in their case and answering 

the questions posed from the bench. 
It should also be remembered that in 
the appellate arena, a well-reasoned 
argument will be much more effective 
than an impassioned plea more ap-
propriate for a jury. As Senior Judge 
Thompson has observed, “Some law-
yers think that righteous indignation 
and histrionics will carry the day, but 
they won’t.”  Several of the judges 
have suggested that when a panel 
member asks a question while an at-
torney is presenting oral argument, 
the attorney should stop his or her 
current argument and immediately 
answer the precise question asked. 
Questions from the bench offer the 
attorney an opportunity to address 
specific concerns that the judge has, 
or knows another panel member has, 
about the case. If an attorney gives a 
delayed or indirect response, the op-
portunity may be lost and the judges’ 
concerns left unanswered. Thus, the 
best approach is to answer the judges’ 
questions immediately, directly, and 
candidly. Remember that oral argu-
ment is a conversation with the court 
designed to pinpoint the determina-
tive issues and test the merits of your 
case. 
 Brief writing tips from the judges 
of the Fifth District have included the 
suggestion to limit the issues to those 
involving harmful error. In the usual 
case, no more than three main issues 
and a few subsidiary issues should be 
needed. There may be one good point 
buried in a brief that raises twenty 
issues, but it will likely be lost in the 
rubble of meritless arguments. In con-
trast, an appellant can build a much 
stronger brief by confining the issues 
to his or her strongest arguments. 
 Of course, the most important 
component of any brief is a thorough, 
candid, and accurate discussion of the 
facts and the issues, however many 
are raised. The importance of candor 
to the tribunal and accuracy in brief 
writing cannot be overemphasized. 
State the record with absolute preci-
sion. If there is contrary authority, 
acknowledge it, and utilize your ad-

vocacy skills to distinguish your case. 
This will benefit your current client, 
and your future clients will ben-
efit from the reputation you develop 
among the judges and staff attorneys.

Technology
 The Fifth District went online in 
2004. The website, www.5DCA.org, 
is easy to navigate and contains a 
wealth of information for attorneys, 
parties, and the general public. As 
Judge Sawaya has mentioned, the 
“primary reason for the website is to 
give attorneys and the public greater 
access to the court’s opinions and to 
enhance its service to the public.” 
Another, more recent, technology 
resource at the court is a wireless 
network connection inside the build-
ing, which is available to attorneys 
and parties who have business with 
the court. The form for requesting 
wireless access can be found on the 
court’s website. 
 The court’s website contains ev-
erything from the court history to 
information about e-filing and me-
diation, to forms and administrative 
orders. It should be mentioned here 
that “e-filing” currently means the re-
quirements instituted by Administra-
tive Order AO5D08-01, for e-mailing 
briefs and certain other documents, in 
addition to the paper copies and origi-
nal. The administrative order is on 
the court’s website, under the “Clerk’s 
Office” tab. Additional information on 
e-filing and court procedures can be 
found in the Notice to Parties and At-
torneys, also available on the website. 
 Live oral arguments are now 
broadcast on the web, and archived 
arguments can also be viewed. The 
court’s opinions and a list of PCAs 
are posted on the site every Friday. 
Links to the opinions of the Florida 
Supreme Court and the other DCAs 
are also provided. The latest search 
engine makes it easy to search the 
current and archived opinions. Up-to-
date opinion releases from the Fifth 
DCA can also be obtained by signing 
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up for the court’s RSS feed. In short, 
the Fifth DCA’s website is an invalu-
able resource. 
 Advanced technology was a hall-
mark of the Fifth District when it was 
formed, and the search for innovative 
ways to use technology is still a topic 
of great interest to the judges of the 
court. One judge has predicted that 
instead of continually expanding the 
court, it will be necessary to make 
it more efficient through the use of 
technology. Considering the court’s 
history of high case filings, which 
have totaled about 4,520 or 452 per 
judge annually in recent years (aver-
aged over three years), it is clear that 
advances in technology and e-filing 
will indeed become increasingly criti-
cal resources at the Fifth DCA in the 
years ahead. 

Appellate Mediation
 The Fifth District Court of Appeal 
is a pioneer in appellate mediation. 
The pilot program, initiated in 2001, 
was such a success that the court 
adopted it as a permanent program 
in 2004. The goal of the program is to 
help litigants resolve their cases more 
efficiently and less expensively than 
the appeal process. Appellate media-
tion also helps to narrow and clarify 
issues for appeal so the cases can be 
resolved expeditiously even if they 
are not concluded through mediation. 
To date, more than 30 percent of cases 
referred for appellate mediation have 
been resolved. 
 The Fifth District’s mediation 
program is unique compared to other 
mediation programs in Florida and 
throughout the country. One dis-
tinction is the manner in which the 
cases are selected for mediation. In 
all final civil appeals where all par-
ties are represented by counsel, the 
parties are required to complete a 
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mediation questionnaire and return 
it to the Mediation Coordinator. The 
questionnaires are then reviewed by 
one of three judges, Judges Palmer, 
Orfinger, or Evander, who will de-
cide whether to send the case to 
mediation. Once a case is selected, 
mediation is mandatory. The timing 
of mediation is such that most of the 
costs of the appeal can be avoided by a 
successful mediation, and time limits 
on mediation prevent the delay from 
affecting the course of the appeal if 
the mediation is not successful. All 
appellate deadlines are automatically 
extended upon receipt of the media-
tion questionnaire from the court. For 
those cases selected for mediation, the 
deadlines are additionally tolled for 
up to 45 days, until the mediation is 
completed. Otherwise, the deadlines 
begin to run from the date of the letter 
informing the parties that their case 
was not accepted for mediation. 
 Also unique, the Fifth District’s 
mediation program is privately 
funded and the parties are respon-
sible for paying the mediator. The 
mediations are not conducted by court 
personnel, but by private mediators 
who have been specifically trained in 
appellate mediation. Parties are free 
to select their own mediator from a 
list of qualified mediators, and, if they 
cannot agree, the court will appoint 
one. Mediation may be available on a 
pro bono basis for parties who dem-
onstrate that they are unable to oth-
erwise afford to participate. Further 
information about the Fifth District’s 
mediation program, including print-
able mediation forms, can be found 
on the court’s website, or by calling 
the Mediation Coordinator, Heather 
Brooke, at 386-947-1547.

Conclusion
 Although it is the youngest of the 

district courts of appeal, the Fifth 
DCA has already developed a rich 
history and tradition, as well as a 
stellar judicial reputation. The court’s 
endeavor into appellate mediation 
demonstrates its commitment to 
offering parties innovative dispute-
resolution services that may achieve 
more satisfying results overall than 
a court decision. This program, along 
with the building expansion and the 
advances in technology and e-filing, 
portend an exciting future for the 
court and those fortunate enough to 
practice before it. 
 In addition to the court’s website 
and other resources discussed above, 
further insight into the inner work-
ings of the court can be gained by 
obtaining a copy of the most recent 
“Practice Before the Fifth DCA” 
seminar from The Florida Bar’s CLE 
publications. The inaugural semi-
nar was held in March 2010, and a 
number of attendees described it as 
the best continuing legal education 
seminar they had ever attended. The 
seminar’s success is a testament to 
the dedication of the Fifth District’s 
judges to serving with excellence in 
everything they do. 

The original version of this article 
was published in the April 1995 edi-
tion of The Record and was prepared 
by Roy D. Wasson with assistance 
from Judge Jacqueline Griffin. From 
2001 through 2004, it was updated 
by Shannon McLin Carlyle, a former 
staff attorney at the Fifth DCA and 
shareholder in the Carlyle Appellate 
Law Firm. The 2010 updates were 
made by Bretton C. Albrecht, who 
served as a senior staff attorney at the 
Fifth DCA before joining the appellate 
division of Kubicki Draper in Miami.
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