
01/05

The RecordThe Record
J O U R N A L • O F • T H E • A P P E L L A T E •  P R A C T I C E • S E C T I O NJ O U R N A L • O F • T H E • A P P E L L A T E •  P R A C T I C E • S E C T I O NJ O U R N A L • O F • T H E • A P P E L L A T E •  P R A C T I C E • S E C T I O NJ O U R N A L • O F • T H E • A P P E L L A T E •  P R A C T I C E • S E C T I O NJ O U R N A L • O F • T H E • A P P E L L A T E •  P R A C T I C E • S E C T I O N

Volume XIII, No. 3 THE FLORIDA BAR Winter 2005

www.flabarappellate.org

See “Message from the Chair,” page 2

See  “Judge Wells,” page 2

INSIDE:
Recent Appellate Decisions on the Legal

Sufficiency of Petitions for Administrative
Hearing: “The Rules Have Changed” ............ 3

Ethical and Strategic Dilemmas Posed by Federal
Appellate Bars to Plain Error Consideration of
Newly-Available Claims: The Rule 52(b)
Response to a “Catch-22” .............................. 4

Deadlines for Serving Briefs: What Florida’s Appellate
Courts Should Consider in Phrasing Orders
Granting Enlargements of Time ......................... 6

State Civil Case Update ..................................... 8
Are Remand Orders by District Courts to

Bankruptcy Courts in the Eleventh Circuit
“Final” Orders for Purposes of Appeal? ....... 11

Setting the Standard: A Fresh Look at Finding
the Right Standard of Review ...................... 13

Editor’s Column: Bryan Garner Counsels
Appellate Lawyers and Judges on Effective
Legal Writing ................................................ 20

Membership Survey of the Appellate Practice
Section of The Florida Bar ........................... 23

Judge
Linda Ann Wells

Judge Linda Ann Wells of the Third District
Court of Appeal
by Rima Y. Mullins1

“This is my
dream job,” Judge
Linda Ann Wells
says about her ap-
pointment to the
Third District
Court of Appeal.
Since taking the
bench in January
2003, she has thor-
oughly enjoyed her
new role deciding

appeals, rather than arguing them.
An (almost) native of South

Florida, Judge Wells moved to Hi-
aleah as a toddler.  Growing up, she
never considered law as a possible
career path.  “In those days,” Judge
Wells explains, “women didn’t be-
come lawyers.”

Judge Wells attended the Univer-
sity of Florida, majoring in Medical
Technology and graduating with high
honors in 1969.  After college came a

stint as an Army wife.  “My husband,
Robert, graduated from West Point
and served for five years in the
Army,” says Judge Wells.  “It was a
wonderful experience.  He was sta-
tioned in Europe and we were able
to travel and see the world.”

By the time they were ready to re-
turn to the United States in the early
1970’s, attitudes towards women en-
tering professional school had begun

Message from the Chair
by John G. Crabtree

As some of
you already know,
the Section has be-
gun work on a se-
ries of articles for
trial lawyers under
the banner “Your
Appellate Lawyer:
A User’s Guide.”
From this core, we
will have special-

ized pieces directed to the different
species of trial lawyers that refer
work to us. We will have, for example,
“Your Appellate Lawyer: A User’s
Guide for Family Lawyers,” “Your
Appellate Lawyer: A User’s Guide for
Personal Injury Lawyers,” and “Your
Appellate Lawyer: A User’s Guide for
Criminal Defense Lawyers.”

I am excited about the series and

think it will do much to improve ap-
pellate practice in Florida. But it
strikes me that, before embarking on
telling trial lawyers how they should
work with us, we should consider how
we work with them, particularly how
we work with them at the trial level
when we are brought on board in
complex cases.

By our nature, appellate lawyers
tend—with some notable excep-
tions—to be the wallflowers of the
litigation ball. While trial lawyers
exude confidence and charm, we ex-
ude something else: intellectual hon-
esty if we are lucky; intellectual su-
periority if not. (I was once helping a
friend with an arbitration in Califor-
nia. When the arbitrator learned that
my day job kept me in the appellate
courts, he gratuitously remarked

that I was “very nice, especially for
an appellate lawyer.”).
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to change, and Judge Wells decided
to apply to law school.  She graduated
from Florida State University with
her J.D. in 1976 and joined the Mi-
ami firm of Fine, Jacobson, Schwartz,
Nash & Block in 1977, where she
practiced for seventeen years.

“Fine, Jacobson was like a family
to me,” Judge Wells recalls; “They
really took me under their wing and
trained me.”  Although she was one
of the first women attorneys at the
firm, and often the only woman in
court, she never felt that her argu-
ments were discounted because she
was a woman.  At Fine, Jacobson,
Judge Wells started her practice
working on divorce cases, but early
on in her career she realized that
appellate work was her true calling.
Fortunately, the firm made an effort
to accommodate her interest, and
she was able to develop an active ap-
pellate practice.  Later in her ten-
ure at Fine, Jacobson, Judge Wells
had the opportunity to handle ap-
peals with former Florida Supreme
Court Justice, Arthur England, an
experience she describes as “incred-
ible.”

In 1994, Judge Wells joined Hol-
land & Knight LLP as a partner in
the appellate practice area, where
she worked with another former ju-

a direct and meaningful effect on
people’s lives.  As difficult as it was,
if faced with the decision today, I
would do it again.”

After three years at DCF, Judge
Wells was appointed to the Third Dis-
trict Court of Appeal, her “dream
job.”  “I love to research and write, so
this position is tailor made for me,”
Judge Wells explains.  “Many days I
become so engrossed in the briefs and
arguments that we are considering
that I do not even notice the time.
The wonderful thing about my job is
that it is never dull.  There is always
a new legal issue or a novel factual
scenario to consider.”  Although she
has law clerks at her disposal, Judge
Wells does legal research, following
up on arguments made in briefs.
“But I think my favorite part of be-
ing an appellate judge,”  Judge Wells
says, “is writing opinions.”

Judge Wells is an avid reader in
her off-hours as well.  She also enjoys
gardening and home improvement
projects.  She proudly displays on the
sofa in her office, three beautiful,
handmade tapestry pillows.

Since joining the Third District
Court Appeal, Judge Wells has been
very impressed by the preparation
level of the judges.  “The judges on
this bench take their jobs very seri-
ously.  They have read the briefs and
most likely reviewed the record and
transcript,” Judge Wells states.  In
addition to their professionalism,

rist, former Third District Court of
Appeal Judge Daniel Pearson.  Seek-
ing a change from big firm practice,
in 1996, she joined Elizabeth Russo
to create the law firm of Russo, Wells
& Associates, a boutique firm special-
izing in appellate work.  That same
year, Judge Wells became a board cer-
tified appellate attorney.  “I have
been fortunate throughout my ca-
reer,” she reflects, “to have practiced
with, and against, some of the finest
attorneys in South Florida.”

As a young attorney at Fine,
Jacobson, Judge Wells learned the
importance of public service and rec-
ognized that attorneys, who have so
much, have an obligation to give back
to the community.  In 1999, she was
given a unique opportunity to put
those beliefs to the test.  Judge Wells
was asked by the Florida Depart-
ment of Children and Family Ser-
vices to serve as its Chief District
Legal Counsel in Miami-Dade and
Monroe counties.  Although taking
the position meant leaving her estab-
lished practice to join an embattled
agency, she did not hesitate.  “I al-
ways believed that one should be in-
volved in the community.  The work I
did at DCF, providing legal advice on
the wide range of issues faced by that
agency, was very different from my
previous practice.  It was the most
challenging job I have held in my le-
gal career, but it was also incredibly
rewarding to know that I was having

We are not seen as one of them. We
are something else. Some trial law-
yers, in fact, look at us as something
to be kept away, preferably in a glass
cage that is broken “only in a case of
emergency.” That’s a shame.

While our job is often to clean up
train wrecks, we can usually do a bet-
ter job if trial counsel consults us be-
fore things go completely off the rails.
So, how do we work more effectively
with trial counsel? For one thing, we
must be careful to define the bound-
aries of our duties so that everyone
does what he or she does best, and
nothing falls through the cracks.

An appellate colleague just shared
a too-common horror story about a
trial lawyer who asked for help with

just “the dispositive legal issues” at
the trial level in a personal injury
case. They agreed that, since her trial-
level work was to be very limited, her
percentage of any recovery for that
work would be small. As the case pro-
gressed, trial counsel piled more and
more work on her. Her share of the
fees, however, did not change.

Eventually, she confronted the law-
yer, explained that they apparently
had a different understanding of what
“dispositive legal issues” meant, and
that she did not think handling depo-
sitions fell into that category. The law-
yer was not upset. He did not scream
or shout. He simply asked what she
thought would be fair.

At this point, the appellate lawyer
did something that every specialist
without a serious grounding in trial
practice should do: She said that she
did appellate work, not discovery. She

explained that she would be happy to
work on the otherwise attractive case,
but that she would prefer to stick to
what she knew and receive the fee she
negotiated, rather than seek a greater
percentage for work she was not quali-
fied to handle. She resisted tempta-
tion.

Not all trial lawyers are so reason-
able, of course. Some will exploit the
fact that our legal duties in litigation
are inherently more fluid than the per-
centages we agree to for the accep-
tance of those duties.

But most simply want the best rep-
resentation for their client. That’s why
they hire appellate lawyers, to give
their clients the best representation
possible. When they do—regardless of
whether the case is civil, criminal or
administrative—we can help more if
we get on board earlier, and if we de-
fine our role as clearly as possible.
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Judge Wells has been struck by the
collegiality between the judges.  “Al-
though we don’t necessarily agree
with each other on all issues, all of
the judges get along very well.”  She
has also been impressed by the level
of practice before the Court.  “For the
most part,” Judge Wells says, “the
briefings to the Court are excellent
and very helpful.”

Having appeared now on both
sides of the bench, Judge Wells rec-
ommends that attorneys always avail

themselves of the right to oral argu-
ment.  Judges appreciate oral argu-
ment because it gives them the
chance to confirm what they believe
a party’s position to be, or to clarify
questions raised by the briefings.
The general policy of the Third Dis-
trict Court of Appeal is to grant oral
argument to any party who requests
it. “Oral argument gives you one
more chance to present your position
to the panel and get as much infor-
mation before them so they may

make the proper ruling. Litigants
should not pass up this opportunity,”
Judge Wells states.

One final word of advice.  Although
she acknowledges that as a practitio-
ner she routinely hit page limits,
Judge Wells advises, “When filing
briefs, shorter is better.”

1. Rima Y. Mullins is counsel in the Miami
office of White & Case LLP, where she prac-
tices in the areas of commercial litigation and
appeals.

Recent Appellate Decisions on the Legal
Sufficiency of Petitions for Administrative
Hearing: “The Rules Have Changed”
by Gregory J. Philo1

A. Introduction
Before 1998, a petitioner’s general

assertion disputing all of an adminis-
trative agency’s material factual alle-
gations was legally sufficient to obtain
an administrative hearing on final
agency action.2 But in that year, the
controlling statutes and rule were
amended to impose much stricter re-
quirements in this regard. Disputes
over these new, stricter requirements
took a few years to make their way up
to the appellate level. Just last year,
the Third District Court of Appeal con-
firmed beyond question that, indeed,
“[t]he rules have changed.”3 And
changed dramatically, at that.

B. The 1998 Amendments
Specifically, the legislature in 1998

amended § 120.54(5)(b), Fla. Stat.
(1997) (“Uniform Rules”), to add the
following subsection regarding what
the uniform rules of procedure shall
include:

4.  Uniform rules of procedure for
the filing of petitions for adminis-
trative hearings pursuant to s.
120.569 or s. 120.57. Such rules
shall include:

a.  The identification of the peti-
tioner.
b.  A statement of when and how
the petitioner received notice of
the agency’s action or proposed
action.
c.  An explanation of how the
petitioner’s substantial interests
are or will be affected by the ac-
tion or proposed action.

d.  A statement of all material
facts disputed by the petitioner
or a statement that there are no
disputed facts.
e.  A statement of the ultimate
facts alleged, including a state-
ment of the specific facts the pe-
titioner contends warrant rever-
sal or modification of the
agency’s proposed action.
f.  A statement of the specific
rules or statutes the petitioner
contends require reversal or
modification of the agency’s pro-
posed action.
g.  A statement of the relief
sought by the petitioner, stating
precisely the action petitioner
wishes the agency to take with
respect to the proposed action.4

In the very next section of the same

act, the legislature relatedly amended
section 120.569(2), Fla. Stat. (1997)
(“Decisions which affect substantial
interests”), to add the following sub-
sections:

(c)  Unless otherwise provided
by law, a petition or request for
hearing shall include those
items required by the uniform
rules adopted pursuant to s.
120.54(5)(b)4. Upon the receipt
of a petition or request for hear-
ing, the agency shall carefully
review the petition to determine
if it contains all of the required
information. A petition shall be
dismissed if it is not in substan-
tial compliance with these re-
quirements or it has been un-
timely filed. Dismissal of a
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Ethical and Strategic Dilemmas Posed by
Federal Appellate Bars to Plain Error
Consideration of Newly-Available Claims:
The Rule 52(b) Response to a “Catch-22”
by Richard C. Klugh, Jr.1

A. Introduction
Like the fairy tale kiss of a prin-

cess turning a frog into a prince, wa-
tershed changes in decisional law oc-
casionally convert non-issues into
clear winners while an appeal is
pending.  Where trial counsel has
foreseen the possibility of such super-
vening changes and appellate coun-
sel follows through by pursuing the
issue in the initial brief, application
of the intervening decision, if it oc-
curs before the appeal is final, is as-
sured.  If such issues were not pre-
served in the trial court (and usually
they are not), then even appellate
counsel who thereafter anticipates a
change in the law and raises the is-
sue must confront the plain error
rule,2 the burdens of which cannot
logically be satisfied until a super-
vening decision is actually rendered.

But the ethical bar on frivolous ar-
guments impedes making contrary-
to-reality plain error claims on ap-
peal–such as arguing that an issue
presently foreclosed by precedent
somehow constitutes a plain and ob-
vious error.  And apart from direct
ethical concerns, even where trial
counsel had the foresight to antici-
pate a sea-change decision and pre-
served the issue for review, the stra-
tegic limitations of appellate briefing
and effective argument frequently do
not allow for inclusion of these hoped-
for legal developments.  Both strat-
egy and ethics thus seem to squeeze
out from appellate briefing funda-
mental components of law in the
making.  How then does one ethically
and effectively raise such anticipated
issues on appeal?  And if the changes
are unanticipated or unpreserved in
briefing, how can counsel protect the
appellant or appellee from abandon-
ment of the right to consideration of
the supervening change in the law?

One answer, supported by criminal
practitioners in the wake of the re-
cent federal sentencing law decision,

Blakely v. Washington, 124 S. Ct.
2531 (2004),3 is that plain error re-
view is an independent obligation of
both trial and appellate courts.  Thus,
when a fundamental case law shift
such as Blakely occurs, the court may
sua sponte notice the error–even if
never previously raised–or may, at
the least, notice the error upon filing
of supplemental authority or a
supplemental brief.  But this ap-
proach has recently been rejected in
a series of decisions by the U.S. Court
of Appeals for the Eleventh Circuit,
leaving appellate attorneys scratch-
ing their heads as to what to do.  This
article briefly traces the development
of Eleventh Circuit law on this ques-
tion, and suggests that the ethical
and practical concerns arising from
a narrow reading of the plain error
rule warrant reconsideration of that
position and adoption of the consen-
sus view that the plain error rule
applies equally to all courts, at both
the trial and appellate levels.

B. The Development of the Elev-
enth Circuit’s Approach to Con-
sideration of Supplemental Is-
sues Not Raised in the Initial
Brief.

Before the year 2000, precedent of
the Eleventh Circuit and the former
Fifth Circuit frowned upon, but did
not bar, the consideration of supple-
mental issues not presented in appel-
late briefing.  For example, in
McGinnis v. Ingram Equipment Co.,
918 F.2d 1491, 1496 (11th Cir. 1990),
the Eleventh Circuit recognized that
a waiver rule “normally” applies to
issues not raised in the initial brief
on appeal, but that the court of ap-
peals has the authority to accept
supplemental briefing on a newly-
raised issue not included in the ini-
tial or reply briefs in order to correct
a manifest injustice.4  This flexible
approach, while not expressly refer-
ring to the plain error rule applicable

to criminal cases, reflects civil proce-
dure congruence with the concepts
underling criminal law plain error
analysis.5

This pragmatic approach, akin to
the precepts of the plain error rule,
began to fall by the wayside only af-
ter June 26, 2000, when the Supreme
Court issued its momentous criminal
law decision in Apprendi v. New Jer-
sey, 530 U.S. 466 (2000), holding that
the jury verdict sets the limit of the
statutory maximum sentence avail-
able upon a criminal conviction.  Pre-
viously, federal courts (and many
state courts) had treated certain
maximum sentence-gradation provi-
sions in the criminal code–particu-
larly those relating to drug quantity–
as “sentencing factors” to be
constitutionally distinguished from
ordinary offense elements that must
be submitted to the jury.  But in
Apprendi, the Supreme Court ex-
plained that if the statutory maxi-
mum rises as a result of fact finding,
the defendant has the right to jury
determination of the relevant facts.
Because many federal criminal sen-
tences are longer than 20 years of
imprisonment–the default statutory
maximum  for most drug crimes6–
federal appellate courts were quickly
confronted with numerous claims of
sentence illegality under Apprendi.
But because both trial and appellate
criminal practitioners failed to antici-
pate Apprendi, the claims were often
raised in supplemental briefs.  While
the Eleventh Circuit heard most of
these supplemental claims on a plain
error basis, in some cases the court
blocked even plain error review,
deeming the issue forfeited.

In United States v. Nealy, 232 F.3d
825, 830 (11th Cir. 2000), the Elev-
enth Circuit began to redefine the
Circuit’s approach to untimely-raised
arguments, holding that such supple-
mental issues would not be consid-
ered on appeal where appellant’s
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counsel had proceeded, without leave
of court, to add supplemental
Apprendi issues on appeal, providing
no opportunity for appellee’s counsel
to respond.  In Nealy, the appellant
had raised the Sixth Amendment
component of the Apprendi issue and
was granted leave to file a supple-
mental brief as to that claim; his
supplemental brief sought to broaden
the issue to include Fifth Amend-
ment arguments arising out of post-
Apprendi case law.  The Nealy deci-
sion did not purport to bar all
supplemental briefs on intervening
issues, nor was Nealy nominally
more than a discretionary applica-
tion of then-existing local Eleventh
Circuit rules concerning supplemen-
tal authority and related briefs.7

Thus, while the Court concluded
that “parties cannot properly raise
new issues at supplemental briefing,
even if the issues arise based on the
intervening decisions or new devel-
opments cited in the supplemental
authority,” the Court merely declined
to consider the supplemental brief
given the procedural history in that
case.8  And the Nealy response to the
Apprendi “emergency”–the threat of
windfall sentences of less than
twenty years for federal drug offend-
ers–was not immediately interpreted
to prohibit supplemental briefing on
supervening issues not previously
briefed, but rather to authorize and
encourage the striking of such briefs.

Notwithstanding Nealy, Apprendi
issues raised solely in supplemental
appellate briefs were heard by the
Eleventh Circuit in numerous pub-
lished and unpublished cases.9  Simi-
larly, the other circuits all permitted
supplemental briefing based upon
Apprendi.10

The Nealy issue took a new turn
when the Eleventh Circuit examined
an appellant’s failure to raise an
Apprendi issue at any time before fil-
ing a petition for writ of certiorari to
the United States Supreme Court.  In
United States v. Ardley, 242 F.3d 989
(11th Cir. 2001), the panel held that
even though the Supreme Court had
remanded for consideration of an
Apprendi claim raised on certiorari
by the illegally-sentenced defendant,
the rationale of Nealy allowed the
court, even on remand, to fail to no-
tice plain error in the sentence im-
posed.11   The Ardley panel decision
provoked en banc rehearing requests,

but the majority of the court voted to
let the decision stand without rehear-
ing.12  Judge Tjoflat dissented from
the denial of rehearing in Ardley and
took exception to the view that appel-
late courts can avoid applying super-
vening changes in constitutional law
to correct an error.  Id. at 999 n.6
(Tjoflat, J., dissenting from the denial
of rehearing en banc) (“[A]pplying a
plain error analysis, even though it
is a more narrow review, allows the
court, in at least some instances, to
implement the new constitutional
rule.”).  In an opinion concurring in
the denial of rehearing en banc, four
judges reiterated the reliance on
Nealy as foreclosing appellate consid-
eration of newly-raised issues in
supplemental briefs, for to do so
would vitiate the time deadlines for
briefing under the federal and local
Eleventh Circuit rules.  Id. at 992
(Carnes, J., concurring in the denial
of rehearing en banc) (“If the
dissent’s position were adopted, no
procedural bar could ever be enforced
because doing so would undermine or
frustrate whatever values or doc-
trines underlie the constitutional or
statutory provisions being belatedly
asserted.”)

Following the denial of rehearing
en banc in Ardley, no further clarifi-
cation of the Nealy interpretation of
supplemental briefing rules was pro-
vided until the new emergency cre-
ated by the Blakely decision.  Unlike
Apprendi, the principal effects of
which were ultimately found to be
limited to a small range of drug cases,
Blakely’s impact on federal sentenc-
ing is virtually limitless, because the
federal sentencing guidelines (and
many states’ guideline systems), un-
like sentence maxima in the criminal
code, are only tenuously tied to the
offense of conviction and depend in-
stead on a range of uncharged “rel-
evant conduct.”  The Blakely emer-
gency was even greater than the
Apprendi emergency, with a flood of
supplemental Blakely claims in ap-
pellate courts–both state and fed-
eral–around the country.

In the immediate wake of Blakely,
a few Eleventh Circuit judges ini-
tially proposed to allow “re-briefing”
in which the initial briefs were to be
stricken and new briefs filed so that
Blakely claims could be fully ad-
dressed.  But those single-judge de-
cisions proved short-lived when, ad-

dressing the flood of supplemental
Blakely claims, the Eleventh Circuit–
unlike other circuits–took a step be-
yond the holding in Nealy and held
that no panel of the court had the
discretion to permit supplemental
briefing on an issue not raised in the
initial briefing.  In United States v.
Levy, 379 F.3d 1241 (11th Cir. 2004),
the court characterized the issue
abandonment rule as preclusive of
any opportunity to file a supplemen-
tal brief raising a new issue based on
a supervening change in the law.

To allow a new issue to be raised
in a petition for rehearing, or a
supplemental brief, or a reply brief
circumvents Federal Rule of Ap-
pellate Procedure 28(a) (5), which
requires that an appellant’s initial
brief must contain “a statement of
the issues presented for review.” . .
. [A]n appellant’s supplemental
authority must relate to an issue
previously raised in a proper fash-
ion, and . . . an appellant cannot
raise a wholly new issue in a
supplemental authority letter or
brief.  Levy does cite a few deci-
sions where this Court apparently

Ethics
Questions?
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The Florida Bar’s

ETHICS
HOTLINE

1/800/235-8619
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Deadlines for Serving Briefs: What Florida’s
Appellate Courts Should Consider in Phrasing
Orders Granting Enlargements of Time
by Roy D. Wasson1

A. Introduction
I write my article in my role as an

unsolicited Friend of the Court
speaking to a routine (but significant)
administrative matter applicable to
many cases, and as a self-appointed
representative of appellate practition-
ers statewide, who frequently lament
that the change proposed here should
be instituted. I respectfully suggest
that Florida’s appellate judges and
court clerks review their phrasing of
orders granting extensions of time
for principal briefs, and (where nec-
essary) modify the standard phrase-
ology of such orders to reflect that the
act to be performed on the extended
date is the “service” of the brief,
rather than its “filing.”

Some districts2 often (or usually)
issue orders granting motions for en-
largement of time that require briefs
to be “filed” on the same date that
they are due to be “served.”3 Such a
practice needlessly accelerates the
deadline for submission of original
briefs for filing with the court clerk,
making briefs untimely unless re-
ceived by the clerks several days be-
fore the dates on which they would
be due to be filed under the Florida
Rules of Appellate Procedure, as the
Rules have been applied by control-
ling case law.

As will be shown, the practice of
setting a deadline for the clerk’s re-
ceipt of principal briefs earlier than
the Rules of Appellate Procedure re-
quire does not advance appeals on
courts’ dockets, because the deadline
for opposing counsel to complete the
brief which follows runs from the
date on the certificate of service of
the earlier brief, not from the date of
its filing. It does not speed the appel-
late court’s decision of a case to have
the initial brief arrive in the clerk’s
office before it is due under the Ap-
pellate Rules, because the courts do
not review initial briefs until the an-
swer brief has been submitted. The
practice of setting a filing deadline
does not place a brief in the hands of
opposing counsel any faster than it

otherwise would be. In short, there is
nothing to be gained by setting a firm
date for briefs to be filed. Worse yet,
orders that establish such filing
deadlines likely increase courts’
workloads.

B. The Appellate Rules Do Not
Contain Filing Deadlines for
Briefs

There is no appellate rule setting
a due date for the “filing” of appel-
late briefs, because the various rules
setting the times for completion of
briefs speak only in terms of when
briefs “shall be served.”4 Those dead-
lines for service of briefs do not im-
pose any due date for receipt of briefs
by the court clerk for filing. “Service
by mail shall be complete upon mail-
ing,” not upon delivery to the court,
or upon postmarking, or on any other
event; so briefs deposited into a cor-
ner mailbox anytime before midnight
on the date prescribed for service are
timely served. See Fla. R. App. P.
9.420(c)(i).

The only rule that mentions any
time frame for “filing” of briefs and
other papers–Fla. R. App. P. 9.420(b)–
does not set a firm deadline for receipt
of the items by the clerk. Rule 9.420(b)
is a flexible rule that uses language
the courts have interpreted to permit
documents to be filed several days af-
ter they are served, even where the
date for service is jurisdictional.

Rule 9.420(b) requires that “[a]ll
original papers shall be filed either
before service or immediately
thereafter.” (Emphasis added). That
language is the same as it appears in
Fla. R. Civ. P. 1.080(d). Analysis of the
cases involving the question of the
timeliness of trial court pleadings
filed days after their “service” dead-
lines compels the conclusion that
briefs received by the clerk for filing
a few business days after their cer-
tificate of service date are timely, as
having been filed “immediately
thereafter.” There is nothing in the
appellate rules (nor in the Rules of
Civil Procedure) that expressly or im-

pliedly requires filing on the same
day of service, or even on the next
day.

The controlling case on this sub-
ject is forty years old, but still good
law. In Miami Transit Co. v. Ford, 155
So. 2d 360 (Fla. 1963), the unsuccess-
ful litigant in a trial court proceed-
ing timely served its motion for new
trial nine days after the verdict, but
did not file that motion until six days
after it was served, or fifteen days
after the verdict. The Third District
held that the motion for new trial was
not timely, but the Florida Supreme
Court reversed. In that thoughtful
decision, which analyzes the differ-
ence between service and filing, the
supreme court concludes that there
is no deadline for filing the motion
other than “reasonable promptness.”5

It should be emphasized that the
motion for new trial in the Ford case
was subject to a jurisdictional dead-
line, not a discretionary deadline like
that applicable to service of an appel-
late brief. Inasmuch as the Ford
Court held that the filing of a motion
for new trial can lag behind the date
such a motion is served by several
days, the date that the clerk receives
an appellate brief for filing must be
at least equally flexible.

A more recent Fifth District case
applies the same rule of law to deter-
mine the timeliness of a motion sub-
ject to a jurisdictional deadline for
“service,” and not filing:

Under the provisions of Rule
9.110(b), Florida Rules of Appel-
late Procedure, notices of appeal
seeking review of final orders of
lower tribunals must be filed
within 30 days of rendition of the
order to be reviewed unless rendi-
tion is suspended by ‘an autho-
rized and timely’ motion for new
trial or rehearing as provided by
Florida Rule of Appellate Proce-
dure 9.020(g). In order to be ‘au-
thorized and timely’ under Rule
1.530(b), Florida Rules of Civil
Procedure, a motion for new trial
or rehearing must be served no
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later than ten days after the date
of verdict or date of the filing of the
judgment. . . . Several cases have
arisen involving service within ten
days but filing beyond ten days. It
is clear that filing beyond ten
days is of no consequence as
long as service is timely. Behm
v. Division of Administration, 288
So. 2d 476, 479-80 (Fla. 1974). Al-
though it may be counter-intuitive
for civil lawyers to view service as
an event of jurisdictional dimen-
sion, in the case of this particular
rule, timely filing is of no moment,
timely service is everything.6

There is no provision in the
Florida Rules of Appellate Procedure
requiring a brief be filed on any given
date, much less on the same day it is
due to be served. An enlargement of
the due date for a brief should not
result in a court-imposed deadline for
filing of that brief with the court clerk
on the same day it is due to be served,
especially when counsel is hundreds
of miles from the court and is using
U.S. Mail for service.

C. “Filing” Deadlines Shorten
Available Briefing Times by
Several Days

When courts impose deadlines for
receipt by the clerk of a brief (“filing”),
as opposed to setting a deadline for
serving the brief, the appellate attor-
ney writing the brief must complete
it days before it is due to ensure that
the brief reaches the court file in time.
That conclusion is supported by the
practical example that a brief served
on counsel by mail late at night (mail-
ing at 11:59 p.m. is timely service) and
simultaneously delivered to the Fed-
eral Express drop box (or that of an-
other overnight delivery service) for
dispatch to the court, will not depart
the originating city until the day fol-
lowing “service,” and cannot be deliv-
ered to the court for filing until at
least the second day after service.

One situation that arises is where
the time for a brief to be served is ex-
tended by court order until the Tues-
day (the first work day) after a three-
day weekend. If the court’s order also
provides that the brief must be filed
on the date of service, then the brief
will have to go out by expedited de-
livery7 on the Friday before that
Tuesday. For those of us used to
working weekends and nights, that
order setting the Tuesday deadline

for filing has reduced the available
time to work on the brief by four full
days. That is a hardship on the attor-
ney, and potentially prejudicial to the
client.

D.Adding a Deadline for “Fil-
ing” of Briefs to Orders Grant-
ing Extensions for “Service”
Does Not Hasten the Resolution
of Appeals

Based on the understanding of this
author, there would seem to be no rea-
son to require filing of an initial brief
before the date it would reach the
court file through the normal mailing
process, because appellate judges in
Florida do not customarily review an
initial brief until the answer brief is
received by the court. Likewise, some
appellate courts wait until the reply
brief is filed to deem the appeal per-
fected.8 The fact that the answer brief
reaches the court file on the same day
it is served by mail to other counsel
does not hasten the court’s consider-
ation of the appeal.

Because initial briefs are not likely
to be reviewed as soon as they are
filed, then it would seem to make no
difference that an initial brief is filed
a few days after it is served, in the
overall scheme of things. The appeal
is not going to be decided any faster;
the court is going to await the answer
brief (and in some courts the reply
brief) before addressing the merits of
the appeal.

Similarly, a requirement of filing
an initial brief on the same day it is
served is not going to put the initial
brief copy in the hands of appellee’s
counsel any faster than it would be
otherwise, because the appellee’s
copy still will be delivered by regular
mail, regardless of when the original
and court’s copies of the brief are
filed.9 The time for the appellee’s
brief will not be any different if the
initial brief is filed on the date of ser-
vice, or even several days later.

E. Filing Deadlines Add to “Mo-
tion Sickness”

One very practical reason the ap-
pellate courts should cease imposing
filing deadlines is that they are
bound to result in increased incidents
of the three strains of “acute motion
sickness.”10 One variety of that ail-
ment is caused by the motions seek-
ing the additional three or four days
previously consumed by the court’s

imposition of the filing deadline it-
self. A second strain of motion sick-
ness will result from the inevitable
motions to dismiss (or to strike an-
swer briefs) in those appeals in which
briefs are timely served, but do not
reach the court file by the unneces-
sary deadline for filing. Third will be
the motions—other than motions for
extensions of time—seeking some
relief not really needed, filed only to
automatically toll the prematurely-
imposed filing deadline under Fla. R.
App. P. 9.300(b).11

Conclusion
A day or two (or three or four) dif-

ference in the date of filing the brief
has little, if any, effect on when the
opposing brief is completed, nor on
when the appeal is perfected and de-
cided. But those few extra days can
mean the difference of nights with-
out rest to a solo practitioner work-
ing into the wee hours (decades after
losing the stamina once used for all-
night college exam cramming). It can
mean the difference between thor-
oughly and adequately representing
the interests of one’s client, and rush-
ing to catch the courier at the last
minute with a product less than fully
helpful to the court. Therefore, this
author respectfully submits that ap-
pellate court extension orders should
recite that the extended time dead-
line is for service of a brief, not a
deadline for filing.

Endnotes
1. Roy D. Wasson is a Florida Bar board cer-
tified appellate practitioner, a former Chair-
man of the Appellate Court Rules Committee,
former Chairman of the Appellate Practice
Section of the Florida Bar, and shareholder
in Wasson & Associates, Chartered in Miami.
2. Judge Winifred Sharp of the Fifth District
Court of Appeal, in a conversation with the
author at the Florida Bar Annual Meeting on
June 23, 2004, informed the author that her
court had voted to adopt the suggestion made
in this article in response to a memo from the
author, which was in essence a draft of this
article.
3. Of course, many lawyers handling the oc-
casional appeal will unthinkingly file motions
seeking an enlargement of time in which to
“file” a brief, so orders which set filing dead-
lines in response are only giving those parties
what their attorneys asked for. This article
addresses only the situation in which skilled
appellate lawyers move to extend the time to
“serve” their briefs, and are met with an order
purportedly granting their motion, but then
effectively shortening the agreed-upon due
date by setting a date the brief must be “filed.”
4. See Fla. R. App. P. 9.110(f) (“initial brief
shall be served within 70 days of filing the

continued next page
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notice” in final civil and probate appeals); Fla.
R. App. P. 9.130(e) (“initial brief . . . shall be
served within 15 days of filing the notice” in
non-final appeals); Fla. R. App. P. 9.210(f)
(“answer brief shall be served within 20 days
after service of the initial brief ”); Fla. R. App.
P. 9.140(g) (“Initial briefs shall be served
within 30 days after service of the record” in
criminal appeals); Fla. R. App. P. 9.150(d)
(“brief of the . . . moving party shall be served
within 20 days after filing of the certificate”
in questions certified by federal courts) (em-
phasis added).
5. 155 So. 2d at 363; see also, e.g., Poulsen v.
Lenzi, 869 So. 2d 658 (Fla. 4th DCA 2004).
6. Pennington v. Waldheim, 695 So. 2d 1269,
1270-71 (Fla. 5th DCA 1997) (emphasis
added).

7. This example assumes the situation where
the appellate attorney’s office is too far from
the appellate court to hand-deliver the brief
for filing on the same date as it is served, com-
mon indeed when a relative handful of appel-
late practitioners handle a large percentage
of the appeals throughout the state.
8. In the Third District Court of Appeal, the
appeal is deemed ripe for assignment to a
merits panel and setting of oral argument
when the answer brief is filed. Other districts
wait to receive the reply brief, rendering im-
material (for calculating perfection dates) the
date that the preceding brief was filed.
9. Opposing appellate counsel have no rea-
son to care what date a brief reaches the court
file. The appellate Bar of Florida widely (if not
universally) share puzzlement why—when
the lawyers on both sides have explicitly
agreed that the deadline for service of one of
their briefs should be extended by “x” days,
and “service” (not filing) is the act described
in the agreed motion to be extended until the

new deadline—some courts’ orders overlook
the agreement and impose a useless deadline
for filing instead. Setting a filing deadline is
not in any way protecting the opposing party
from any risk of harm.
10. See generally Dubowitz v. Century Village
East, Inc., 381 So. 2d 252, 253 (Fla. 4th DCA
1979)(“This Court is being deluged nowadays
with a plethora of pleadings which have no
place in any appellate court and which are
causing a distressing waste of time. We are
in truth suffering from acute motion sick-
ness.”).
11. Counsel caught short by an overlooked
deadline to file a brief which he or she thought
only had to be served on a given date may be
disposed to inventing a request for relief other
than a motion for the additional few days
which are needed, out of fear that the court’s
sua sponte shortening of the requested ser-
vice deadline was a conscious expression of
disapproval of the parties’ agreed-upon due
date for service of the brief.
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State Civil Case Update
by Keith Hope1

I used to write this column back in
the old days after the Section was
formed. It’s “‘deja vu all over again.’”
John Fogarty (quoting Yogi Berra).
Here are some cases involving appel-
late practice that came down over the
last six months.

Express mail is a useful
tool, but mistakes happen

and “filing” is not the
same as “mailing” for

jurisdictional purposes
although, perhaps, in some
cases it should be.  Harrell

v. Harrell, 879 So. 2d 87
(Fla. 4th DCA 2004).

In a visitation and child custody
case, Appellant, a pro se party in West
Virginia, mailed her notice of appeal
by express (overnight) mail on the
twenty-ninth day after entry of the
order. The post office’s label indicated
“second day delivery” and the notice
was received and file-stamped by the
clerk (in West Palm Beach) on the
thirty-second day. Timely mailing,
the court noted, does not confer ju-
risdiction on a state appellate court;
rather, “filing” of a notice of appeal
means delivery to and receipt by a
proper official. Thus, since the notice

was stamped filed on the thirty-sec-
ond day, her appeal was dismissed as
untimely.

In dissent, Judge Farmer detailed
the facts from appellant’s response to
the court’s order to show cause. She
knew her notice had to reach the trial
court in Florida by May 5th and she
mailed it at the post office by express
(overnight) mail on May 4th. The
postal clerk mistakenly marked the
label for “second day” delivery instead
of overnight. Nonetheless, appellant
called the post office tracking number
and learned that the notice was in-
deed delivered at 12:47pm on May 5th
to a satellite office of the circuit court
clerk’s office in Del Ray Beach.

The dissent surmised that what
might have happened was that the
clerk at the satellite office sent the

notice (unstamped) to the main office
where it was eventually file-stamped
on May 7th. He noted that appellate
courts are not generally fact-finders,
but that a remand to the trial court
for an evidentiary hearing on when
the notice was actually delivered to
and received by the clerk was a pos-
sible solution.

Moreover, the dissent noted that
the rigid rule on the filing of a notice
of appeal has been made subject to a
judge-made mailbox exception in-
volving primarily the filing of post-
conviction relief motions by prisoners
in criminal cases. While the rationale
for the exception—constitutional ac-
cess to courts—originated in cases
involving habeas corpus and illegal
confinement, the dissent noted that
the mailbox exception has not been
confined solely to such cases but has
also been applied to (1) a prisoner’s
common law replevin action; (2) a
nonpayment of child support case;
and (3) a prisoner’s civil right’s ac-
tion—all civil matters and none of
which involved claims of illegal con-
finement. The dissent noted that the
holdings in these latter cases suggest
that the mailbox exception is as
strongly based on the constitutional
right of access to the courts by civil
litigants as it is on the right to ha-
beas corpus by prisoners. The dissent
is well written and makes a strong
case.2

DEADLINES
from previous page
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Inadequate findings of
fact in dissolution cases
must be brought to the

trial court’s attention via
a motion for rehearing to

preserve such error for
appeal. Mathieu v.

Mathieu, 877 So. 2d 740
(Fla. 5th DCA 2004).

After a final judgment in a disso-
lution of marriage case, the husband
filed a detailed motion for rehearing
raising five issues of law and, in ad-
dition, asserted that several of the
court’s findings of fact on the single
issue of attorney’s fees were not sup-
ported by the record. In a case of first
impression, the court followed a
Third District case and held that a
party cannot complain about inad-
equate findings of fact in a dissolu-
tion case unless such defect was
brought to the trial court’s attention
in a motion for rehearing. Since the
issue of “findings of fact” was only
raised as to attorney’s fees, the issue
was not preserved for appeal as to the
other issues raised. The court noted
that its holding was subject to the
caveat that since the main reason for
adequate findings is to allow for
meaningful appellate review, if the
court determines in a particular case
that its review is hampered by lack
of adequate findings, it may in its dis-
cretion remand to the trial court for
such findings.

Don’t let the magic
words “without prejudice”
fool you: they do not neces-
sarily make a final order
non-final for purposes of

appeal.  Delgado v. J.
Byrons, Inc., 877 So. 2d 822

(Fla. 4th DCA 2004).

This case involves a recurring is-
sue that is a trap for the unwary ap-
pellate practitioner. In a negligence
case, the trial court entered an order
on February 13, 2003, granting
defendant’s motion to strike

plaintiff ’s pleadings and for sanc-
tions based on discovery violations.
The order stated in part: “Plaintiff ’s
pleadings are stricken and cause dis-
missed w/o prejudice.” Thereafter,
defendant sought attorney’s fees
based on a proposal for settlement
and entry of final judgment.

The trial court awarded such fees
and entered final judgment on Sep-
tember 9, 2003. Plaintiff then filed a
notice of appeal from both the Feb-
ruary and September orders. The
court noted that while the phrase
“without prejudice” normally indi-
cates an order is not final, nonethe-
less, if the effect of the order is to dis-
miss the case, such language does not
affect the finality of the order. In
other words, dismissal without preju-
dice is final where its effect is to
“bring an end to judicial labor.” The
first order ended the judicial labor on
the merits of the case and required
plaintiff to file a new action to re-ini-
tiate it. But since the four-year stat-
ute of limitations had run, she could
not do so. Therefore, the “without
prejudice” language did not prevent
the first order from being a final, ap-
pealable order. Since the first order
was not timely appealed, the appeal
was dismissed as to the propriety of
the dismissal.

Although unstated, it helps to un-
derstand the result to know that the
issue of attorneys’ fees is considered
in Florida to be a collateral issue, i.e,
even though there was still “judicial
labor” to be done on that issue, as well
as the entry of the final judgment,
actual judicial labor on the merits
ended when the trial court entered
its order in February dismissing the
case.

     Authorized motions for
rehearing of final orders
suspend rendition of such

orders during such mo-
tions’ pendency—motions
for rehearing of interlocu-
tory, non-final orders are
not “authorized” and do

not suspend rendition.  E-Z
Marine Supply, Inc. v.
Wachovia Commercial

Mortg., Inc., 875 So. 2d 729
(Fla. 4th DCA 2004) (On
Motion for Rehearing).

I remember writing about this is-
sue constantly in this column years
ago, and it’s still with us, but
shouldn’t be. In a mortgage foreclo-
sure case the trial court issued a non-
final order entered on November 21,
2003, compelling a commercial mort-
gagor to make payments and obtain
insurance on certain property pend-
ing foreclosure. Within ten days of
such order, appellants filed a motion
for rehearing, and almost four
months later, on March 3, 2004, ap-
pellants filed a notice of appeal, pre-
sumably after an order denying their
motion was filed. Florida Rule of Civil
Procedure 1.530(b) permits the filing
of a motion for rehearing within ten
days after the “filing of the judgment
in a non-jury action.” The court noted
that this Rule has been consistently
construed to authorize rehearings
only of final orders and judgments.
Since the order in this case was not
final in nature, the motion for rehear-
ing was unauthorized, it did not toll
the time for filing the notice of ap-
peal, and the notice was thus un-
timely.

Perhaps it would help if lawyers
thought of and styled motions di-
rected to non-final orders as “motions
for reconsideration” and not as mo-
tions for “rehearing,” and remem-

continued next page
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bered that regardless of when the
court rules on the motion for “recon-
sideration,” no tolling occurs and they
only have thirty days to appeal from
the non-final order.

      When is getting a mo-
tion for extension to file a

brief granted a pyrrhic
victory?  Paul Revere Life

Ins. Co. v. Kahn, 873 So. 2d
595 (Fla. 3d DCA 2004).

Besides winning and getting paid,
nothing is more important to appel-
late practitioners than having mo-
tions for extensions to file briefs
granted. In this case, the circuit court
appellate division granted such a
motion but only up to the day the
trial transcript was to be completed.
Noting that it is fundamentally un-
fair to require a party to prepare a

brief without the benefit of a tran-
script, and that Florida’s long-stand-
ing policy is in favor of deciding cases
on the merits, the Third District held
that the appellate division’s miserly
grant of the extension only until the
transcript was prepared departed
from the essential requirements of
law. The court granted the unopposed
petition for certiorari, and quashed
the order with instructions to give
the party an additional eighteen day
extension to file the brief.

In calculating the thirty-
day time for filing the

notice of appeal, be wary of
multiple file-stamped

dates! And again, don’t get
too hung up on the pres-

ence or absence of the
phrase “without preju-
dice.”  Pompi v. City of

Jacksonville, 872 So. 2d
931 (Fla. 1st DCA 2004).

Appellants were landowners in an
eminent domain case in which the
trial court rendered a final judgment
on a jury verdict. The judgment con-
tained two clerk stamps. One titled
“Filed” ran along the right edge of the
page, was legible upon close exami-
nation, but not easy to read, and
stated that the judgment was filed on
January 24, 2003. The other stamp on
the judgment titled “Filed & Re-
corded,” ran horizontally, was printed
in a recognizable typeface, was easier
to read and revealed that the judg-
ment was filed and recorded on Janu-
ary 30, 2003.

A secretary for appellants’ counsel
called the clerk and was informed
that the judgment had been rendered
on January 30, 2003, and the secre-
tary made a memorandum of such
conversation. Appellants’ counsel cal-
endared the appeal time from Janu-
ary 30th and filed the notice of ap-
peal on February 28, 2003.

The appellee filed a motion to dis-
miss the appeal as untimely and the
court issued an order to show cause.
In response, appellants requested
that the time for appeal be recalcu-
lated from January 30th or in the al-
ternative, that the court dismiss
without prejudice to their right to file
a rule 1.540(b) motion in the trial
court. The court issued a PCA that
simply stated “Dismissed.”

The landowners then filed the rule
1.540(b) motion in the trial court con-
tending that the judgment should be
vacated on the ground of excusable
neglect. The trial court denied the
motion ruling that the earlier dated
file stamp governed over the later one
but also ruled that relief was barred
by the law of the case doctrine. The
trial court reasoned that further liti-
gation on the issue was precluded be-
cause the appellate court had declined
to dismiss the appeal “without preju-
dice.” The landowners then filed a
timely notice of appeal from the order
denying their rule 1.540 motion.

First, the appellate court noted
that the law of the case doctrine is
based on the appellate court’s deci-
sion, not its opinion. For this reason,
courts have held that such a decision
with only the word “Affirmed” is the
law of the case because an affir-
mance, even if unaccompanied by an
opinion, is a decision on the merits.
The same does not hold, however, for
an unexplained dismissal because, by
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Are Remand Orders by District Courts to
Bankruptcy Courts in the Eleventh Circuit
“Final” Orders for Purposes of Appeal?
by Paul A. Avron1

A. Introduction
A U.S. Bankruptcy Court is consid-

ered a “unit” of the U.S.  District Court.
28 U.S.C. § 151. However, in bank-
ruptcy appeals, the District Court
functions as an appellate court.2

Meaning, under  28 U.S.C. § 158(a),
“[t]he district courts of the United
States shall have jurisdiction to hear
appeals (1) from final judgments, or-
ders, and decrees; (2) from interlocu-
tory orders and decrees issues under
section 1121(d) of title 11 [the Bank-
ruptcy Code] increasing or reducing
the time periods referred to in section
1121 of such title [regarding the filing
of a chapter 11 plan of reorganization];
and (3) with leave of the court, from
other interlocutory orders and decrees;
of bankruptcy judges entered in cases
and proceedings referred to the bank-
ruptcy judges under section 157 of this
title. An appeal under this subsection
shall be taken only to the district court
for the judicial district in which the
bankruptcy judge is serving.”  This
means that a court of appeals func-
tions as the second reviewing court.3

“Although a district court, in its
discretion, may review interlocutory
judgments and orders of a bank-
ruptcy court, see 28 U.S.C. § 158(a), a
court of appeals has jurisdiction over
only final judgments and orders en-
tered by a district court or a bank-
ruptcy appellate panel sitting in re-
view of a bankruptcy court, see §
158(d).”4  This is so, unless some ex-
ception, such as the Cohen collateral
order doctrine, to the final judgment
rule applies.5

This article addresses the issue of
whether an order by a U.S. District
Court remanding a matter to a Bank-
ruptcy Court within the Eleventh
Circuit is a “final” order for purposes
of appeal. In the Eleventh Circuit,
the answer depends on the scope of
the duties that the Bankruptcy Court
is to exercise on remand.

B. “Finality” in Federal Court
According to the Supreme Court,

a “final” order “is one which ends the

litigation on the merits and leaves
nothing for the court to do but ex-
ecute the judgment.”6  The Eleventh
Circuit has followed this formulation
in both bankruptcy and non-bank-
ruptcy appeals.7

C. The Eleventh Circuit’s Posi-
tion on “Finality” in Bank-
ruptcy Proceedings

However, like other circuits,8 the
Eleventh Circuit has recognized that
the concept of finality in bankruptcy
proceedings is somewhat more flex-
ible.9  “‘In bankruptcy proceedings, it
is generally the particular adversary
proceeding or controversy that must
be fully resolved rather than the en-
tire bankruptcy litigation.’”10  “Courts
‘consistently consider[] finality in a
more pragmatic and less technical
way in bankruptcy cases than in
other situations.’”11

The Eleventh Circuit addressed
the issue of whether orders by Dis-
trict Courts remanding matters to
Bankruptcy Courts are “final” orders
for purposes of appeal in Jove Eng’g,
stating that remand orders in bank-
ruptcy proceedings could be final, so
long as the remaining duties were
ministerial:

A district court’s order is not de-
prived of its finality merely be-
cause it remands to the bank-
ruptcy court. This court has
consistently recognized that a dis-
trict court order that remands to
the bankruptcy court may be a fi-
nal decision if all that remains to
be done by the bankruptcy court
regarding the order is a ministe-
rial duty that does not require sig-
nificant judicial activity involving
considerable discretion.12

Several bankruptcy-related deci-
sions from the Eleventh Circuit illus-
trate this rule of practicality.13  In
Delta Resources, Inc., 54 F.3d at 727,
the Eleventh Circuit held that a Dis-
trict Court order that determined
that a creditor was entitled to post-
petition interest as part of adequate
protection and calculated that inter-

est and remanded the matter to the
Bankruptcy Court with direction for
the debtor to make that monthly pay-
ment to the creditor was final for
purposes of appeal, where the Bank-
ruptcy Court was not required to de-
termine anything on remand, factu-
ally or legally.  Likewise, in T & B
Scottdale Contractors, Inc. v. United
States, 866 F.2d 1372, 1375 (11th
Cir.), cert. denied, 493 U.S. 846 (1989),
the Eleventh Circuit held that a Dis-
trict Court order that found that cer-
tain funds constituted property of the
debtor’s bankruptcy estate and re-
manding to the Bankruptcy Court for
administration was final, because the
Bankruptcy Court could not exercise
any discretion in implementing the
District Court’s order.

But in Barclays-American/Busi-
ness Credit, Inc. v. Radio WBHP, Inc.
(In re Dixie Broadcasting, Inc.), 871
F.2d 1023, 1029 (11th Cir.), cert. de-
nied, 493 U.S. 853 (1989), the Eleventh
Circuit dismissed an appeal of that
part of a District Court order that in-
cluded remand to the Bankruptcy
Court for a determination of whether
filing of a chapter 11 bankruptcy case
was done in bad faith, which required
an “evaluative process” that involved
more than ministerial duties. And in
In re Ben Hyman & Co., Inc., 577 F.2d
966 (5th Cir. 1978),14 the former Fifth
Circuit concluded that a District
Court order that remanded for a de-
termination of whether a bank was
entitled to exercise the right of setoff
was not final for purposes of appeal.15

Conclusion
These decisions show that, in the

Eleventh Circuit, to the extent a Dis-
trict Court order remands a matter
to the Bankruptcy Court that re-
quires “significant judicial activity,”
that is, the exercise of discretion or
the making of further findings of fact
or conclusions of law, it will be found
to be an order that is not final for
purposes of appeal.  If, however, the
order leaves only ministerial acts,
then it will be deemed final for pur-

continued next page
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poses of appellate review.  Practitio-
ners, therefore, must be careful when
reviewing remand orders in bank-
ruptcy for finality purposes, to pay
close attention to whether there is
significant judicial activity that re-
mains on remand.
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Setting the Standard: A Fresh Look at
Finding the Right Standard of Review
by Betsy Ellwanger Gallagher1

A. Introduction
The concept of standard of review

has been closely scrutinized.2 An ad-
ditional short article surely seems
unwarranted, since it may be impos-
sible to come up with an original
thought on the concept.3 However, it
is a subject that historically has been
much too overlooked4 by many, since
the Florida Rules of Appellate Proce-
dure did not require briefs to include
the applicable standard of review
until 2000.5 More than a passing
thought should be given to the appli-
cable standard, as your chances for
success depend heavily on the stan-
dard applied.6  The time and effort
put into the preparation of an appel-
late brief could be for naught if the
appropriate standard of review is not
applied by the court.

B. Setting the Proper Standard
 The application of the proper stan-

dard of review should occur at two
steps of the appellate process: (1) at
the outset, when you are evaluating
your client’s chances for success in an
appeal; and (2) when you are present-
ing your case to the appellate court.7
Evaluation of the prospects for suc-
cess of an appeal is very often depen-
dent on the applicable standard of re-
view for each issue in your case.

The de novo, abuse of discretion,
and clearly erroneous standards of
review are most often applied, and one
commentator has documented over
thirty variations of these standards.8

Statistically, a party to an appeal does
better when the appellate court is ad-
dressing a pure question of law (de
novo review) than when the court has

to “overturn a judge’s decision or a
jury’s verdict based on factual argu-
ments.”9 When an appellate court is
free to reject the trial court’s applica-
tion of the law, as is the case with de
novo review, it is more likely to over-
turn a trial court’s decision. Therefore,
it makes sense to be completely sure
that, for example, the abuse of discre-
tion standard applies before conced-
ing the issue.

A potential party to an appeal, how-
ever, should not automatically evalu-
ate her prospects for a reversal as
“zilch”, just because the abuse of dis-
cretion standard applies. Although
the standard is quite amorphous,
Chief Judge Alan Schwartz of the
Third District Court of Appeal recom-
mended the “gut reaction” test for de-
termining whether or not the abuse
of discretion standard applies in his
dissenting opinion in Montgomery
Ward & Co. v. Pope, 532 So. 2d 722, 723
(Fla. 3d DCA 1988). In applying that
test in that case, Judge Schwartz
stated: “Having duly considered, then,
both the record and the state of my
internal organs, I conclude ... [that the
jury’s verdict on damages] fell well
within the jury’s province... .” The
Schwartz “gut reaction” test has been
approved and since applied by several
Florida courts.10

 For example, in Miller v. First
American Bank and Trust, 607 So. 2d
483 (Fla. 4th DCA 1992), the Fourth
District rejected the appellees’ argu-
ment that the application of the abuse
of discretion standard required affir-
mance in a case involving the issue of
whether an attorney’s fee award of
$242,550.15 was excessive. In writing

for the court, Associate Judge Alan R.
Schwartz, perhaps dusting off an old
favorite,11 pointed out: “On the face of
it, the order embodies an unaccept-
able, even incredible result. No court
is obliged to approve a judgment
which so obviously offends even the
most hardened appellate conscience
and which is so obviously contrary to
the manifest justice of the case.”12

C. Abandoning Traditional
Standards

It is also important to give more
than a passing thought to the ques-
tion of whether it really makes sense
to use a standard of review that has
been applied routinely by courts. Re-
cently, Chief Judge Gary Farmer, of
the Fourth District Court of Appeal
advocated the application of different
standards, rather than the blanket
application of the abuse of discretion
standard, to the review of evidentiary
rulings in his dissenting opinion in
Eliakim v. State.13 While Judge
Farmer obviously did not win over his
peers, the opinion merits attention
and underscores the point that more
attention should be given to the ap-
plicable standard of review. Judge
Farmer points out that, although
“there are any number of supreme
court holdings”, that abuse of discre-
tion is the standard to be applied in
reviewing evidence rulings:

I have come to believe that the
standard of review for rulings on
evidence ought to be primarily de
novo or, under certain circum-
stances, a mixture of de novo and
abuse of discretion. This conclu-

continued next page
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sion emerges from a consideration
of the unique role of evidence. . . .

It is time to retreat from the no-
tion of broad discretion in trial
judges and to adopt a standard
recognizing that most evidence
decisions express a system-wide
application as to what is permis-
sible evidence in our courtrooms.
In doing so, the [Florida Supreme
C]ourt should also consider why it
believes that it is better for most
evidence applications to be devel-
oped by trial judges without mean-
ingful resort to the additional re-
sources and differing perspectives
that appellate judges bring.
Judge Farmer asserts that indi-

vidual decisions on evidence are pref-
erable to the “the system of broad
appellate deference”–”If there are
good reasons for admitting or exclud-
ing a piece of evidence, the reasons
should be equally good in most, even
if not all, cases having the same of
similar circumstances.” The Chief
Judge went on to quote from a Cali-
fornia decision14 that discusses why
collective appellate court decisions
“as a general rule” are preferable to
the “product of any single panel
member. . . .” That dissenting opinion

underscores the necessity of continu-
ing to scrutinize, with a fresh eye, the
applicable standard of review in each
appellate case.

Conclusion
 Do not assume, without careful con-

sideration, that a certain standard of
review applies. Putting time into find-
ing the best possible standard of review
for your client’s position can make the
difference between winning or losing
an appeal. Since appellate briefs are
now required to include the applicable
standard of review, it is imperative that
appellate practitioners devote time to
finding the right standard of review. In
some instances, the portion of the brief
addressing standard of review could be
the most important part of the entire
brief. If you can convince the court to
apply a less stringent standard of re-
view, your odds of prevailing could im-
prove. This important exercise should
not be overlooked. Sometimes careful
thought (and perhaps a little courage)
may be the catalyst for an innovative
and successful challenge to the appli-
cation of an otherwise tougher stan-
dard of review.15
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petition shall, at least once, be
without prejudice to petitioner’s
filing a timely amended petition
curing the defect, unless it con-
clusively appears from the face
of the petition that the defect
cannot be cured. The agency
shall promptly give written no-
tice to all parties of the action
taken on the petition, shall state
with particularity its reasons if
the petition is not granted, and
shall state the deadline for filing
an amended petition if appli-
cable.
(d)  The agency may refer a pe-
tition to the division for the as-
signment of an administrative
law judge only if the petition is
in substantial compliance with
the requirements of paragraph
(c).5

The Uniform Rules of Procedure
essentially combined these two
amendments; and they were, them-
selves, amended to provide for more
specific, stringent requirements:

(1) Unless otherwise provided by
statute, initiation of proceedings
shall be made by written petition
to the agency responsible for ren-
dering final agency action. The
term “petition” includes any docu-
ment that requests an evidentiary
proceeding and asserts the exist-
ence of a disputed issue of material
fact. Each petition shall be legible
and on 8 1/2 by 11 inch white pa-
per. Unless printed, the impression
shall be on one side of the paper
only and lines shall be double-
spaced.
(2) All petitions filed under these
rules shall contain:

(a) The name and address of
each agency affected and each
agency’s file or identification
number, if known;
(b) The name, address, and tele-
phone number of the petitioner;
the name, address, and tele-
phone number of the petitioner’s
representative, if any, which
shall be the address for service
purposes during the course of
the proceeding; and an explana-
tion of how the petitioner’s sub-
stantial interests will be affected

by the agency determination;
(c) A statement of when and how
the petitioner received notice of
the agency decision;
(d) A statement of all disputed is-
sues of material fact. If there are
none, the petition must so indi-
cate;
(e) A concise statement of the ul-
timate facts alleged, including
the specific facts the petitioner
contends warrant reversal or
modification of the agency’s pro-
posed action;
(f) A statement of the specific
rules or statutes the petitioner
contends require reversal or
modification of the agency’s pro-
posed action; and
(g) A statement of the relief
sought by the petitioner, stating
precisely the action petitioner
wishes the agency to take with
respect to the agency’s proposed
action.

(3) Upon receipt of a petition in-
volving disputed issues of material
fact, the agency shall grant or deny
the petition, and if granted shall,
unless otherwise provided by law,
refer the matter to the Division of
Administrative Hearings with a
request that an administrative law
judge be assigned to conduct the
hearing. The request shall be ac-
companied by a copy of the petition
and a copy of the notice of agency
action.
(4) A petition shall be dismissed if
it is not in substantial compliance
with subsection (2) of this rule or it
has been untimely filed. Dismissal
of a petition shall, at least once, be
without prejudice to petitioner’s fil-
ing a timely amended petition cur-
ing the defect, unless it conclusively
appears from the face of the peti-
tion that the defect cannot be
cured.
(5) The agency shall promptly give
written notice to all parties of the
action taken on the petition, shall
state with particularity its reasons
if the petition is not granted, and
shall state the deadline for filing an
amended petition if applicable.6

C. The Third District’s
Brookwood Decision

In 2003, Brookwood Extended Care
Center of Homestead, LLP v. Agency
for Health Care Administration, 870
So. 2d 834 (Fla. 3d DCA 2003),7 was

the case that brought these new
stricter administrative hearing peti-
tion requirements to a focused head.
In Brookwood, a nursing home facil-
ity (“the facility”) filed an administra-
tive hearing petition in which it gen-
erally denied “each and every factual
allegation set forth in the. . . Adminis-
trative Complaint” and related docu-
ments issued against the facility by
the Agency for Health Care Adminis-
tration (“the Agency”); attached the
referenced administrative complaint
and related documents; and alleged
“that the ultimate facts will show that
at all times pertinent to the licensure
survey [the facility] was in compliance
with all aplicable [sic] laws and regu-
lations.”8 The Agency responded in a
show cause order that the facility’s
petition “failed to satisfy the require-
ments of Rule 28-106.201(2) of the
Florida Administrative Code, which
requires that formal hearing requests
contain ‘a statement of all disputed
issues of material fact’ and a ‘concise
statement of the ultimate facts. . . in-
cluding the specific facts the peti-
tioner contends warrant reversal or
modification of the agency’s proposed
action. ‘“9

Instead of amending its adminis-
trative hearing petition to satisfy the
requirements of Rule 28-106.201, the
facility sent the Agency a letter tak-
ing issue with the Agency’s de-
mands.10 In response, the Agency is-
sued an amended show cause order
again advising the facility that “it
had to comply with the requirements
of Rule 28-106.201(2) or its petition
would be dismissed.”11 The facility re-
plied by filing an administrative
hearing petition virtually identical to
its first “bare-bones” petition, prefac-
ing it with the assertion that, among
other things, the Agency was simply
“attempting to deny [the facility’s]
right to a hearing based on legal
pleading technicalities.”12 The
Agency denied the petition, and the
facility appealed to the Third District
Court of Appeal (“Third DCA”).13

On appeal, the facility claimed
that its denial of all the facts alleged
in the administrative complaint and
related documents and its statement
that all of the facts detailed in those
documents were “untrue and war-
ranted reversal,” combined with its
attachment and incorporation of
those documents to its administra-
tive hearing petition, constituted
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“substantial compliance with the re-
quirements of subparagraph
120.54(5)(b)4 of the Florida Statutes
and Rule 28-106.101(2) of the Florida
Administrative Code.”14 “They do
not,” held the Third DCA.

The Third DCA went on to block
quote the statutes and rules at issue
and elaborate on them at length:

[The Agency] relies on the above
stated rules and statutory provi-
sions as supporting its decision.
[The facility’s] counsel answers
with a recalcitrant insistence that
in previous years the unrefined
denials such as the one he asserted
below sufficed to secure hearings
on agency actions. The simple an-
swer to this is that the rules have
changed. In 1998, the Florida Leg-
islature amended section 120.54 to
add subparagraph (5)(b)4. See ch.
98-200, § 3, at 1830-31, Laws of
Fla. Section 120.569, was likewise
amended at that time to reflect the
mandatory nature of section
120.54. The agency thereafter
amended its rules. The amended
statute and rules are crystal clear.
In a proceeding governed by Rule
28-106.201, the burden is now on
the person or entity petitioning for
an administrative hearing to state
the ultimate facts, to identify the
facts that are in dispute, and to al-
lege the facts that warrant, in the
petitioner’s opinion, reversal. Gen-
eral denials and non-specific alle-
gations of compliance will no
longer suffice.15

The Third DCA likewise consid-
ered as “behind the times” the
facility’s suggestion that, rather than
dismissing its administrative hear-
ing petition, the Agency should have
passed it on to the Division of Admin-
istrative Hearings (“DOAH”) to per-
mit DOAH to rule on the sufficiency
of the petition.16 Specifically, the
Third DCA recognized that,
“[a]lthough more latitude previously
had been given, 1998 revisions to the
[Administrative Procedure Act] now
require agencies to review petitions
for compliance with these require-
ments before forwarding them to
DOAH” and that “[b]efore the 1998
revisions, agencies commonly would
refer deficient petitions to DOAH and

address defects through motions to
the administrative law judge,” but
that “[t]his procedure is no longer al-
lowed.”17 The Third DCA, thus, held
that the Agency “properly refused to
pass [the facility’s] deficient petition
on to DOAH.”18

The facility’s “final salvo” was that
“the discovery necessary to draft a
petition for a hearing with the speci-
ficity required in the uniform rules
and Rule 28-106.201(2), has not yet
occurred at the early stage of the pro-
ceedings . . . when the petition is re-
quired” (i.e., within 21 days of receipt
of written notice of the Agency’s de-
cision) “thus making the task impos-
sible and illogical.”19 The Third DCA
explained that the response to this
point is two fold: “First, a time exten-
sion is generally available to permit
the investigation necessary to draft
a petition . . . [a]nd statements made
at this point of entry into the pro-
ceedings generally will not bar sub-
sequent amendment of the peti-
tion.”20

“Second,” the Third DCA contin-
ued, “there will in most instances be
at least some factual determinations
undisputed by the petitioner seeking
a hearing.”21 “Just as the agency is ob-
ligated to give citizenry ‘fair notice’
of the charges being faced, it is fair
to narrow the factual matters in dis-
pute and alert the agency to the un-
disputed aspects of the charges at is-
sue.”22 Thus, the Third DCA
reasoned, “[c]onsidering the costs as-
sociated with any agency action, an
effort to tailor those expenses while
still providing a full and fair oppor-
tunity to be heard, cannot be
faulted.”23 The Third DCA accord-
ingly found “application of the rule
both logical and entirely capable of
being accomplished.”24 “In sum,” the
Court concluded,

[the Agency] properly found [the
facility’s] hearing request to be le-
gally insufficient. [The facility’s]
initial hearing request amounted
to no more than a conclusory state-
ment disputing every fact and le-
gal conclusion no matter how per-
functory. Its amended request did
little more than reiterate its ear-
lier response. While a petitioner’s
efforts to comply with the above
stated statutory requirements
should be viewed for substantial
compliance so as to allow the op-
portunity for a hearing and reso-

lution of the matter on its merits,
the agency in this case was faced
with no more than a Petitioner’s
insistent refusal to follow the
above stated statutory provi-
sions.25

Despite the facility’s noncompli-
ance, the Third DCA further con-
cluded that the facility should be ac-
corded the opportunity to conform its
petition to the uniform rules.26 “Sec-
tion 120.569 authorizes such action,
as it instructs ‘[d]ismissal of a peti-
tion shall, at least once, be without
prejudice to petitioner’s filing a
timely amended petition curing the
defect, unless it conclusively appears
from the face of the petition that the
defect cannot be cured.”27 The Third
DCA continued:

Here, the action was dismissed
only once, that being after issu-
ance of the second (the amended)
order to show cause and the
amended response. [The facility]
is, therefore, still entitled to one
more chance to comply with the
rules. Taking [the facility’s] coun-
sel at his word, the petition’s insuf-
ficiencies were the result of
counsel’s past experience as to the
showing necessary to secure a
hearing, rather than any effort to
thwart, violate, or evade the law.28

The Third DCA thus reversed and
remanded for the facility “to file a pe-
tition for hearing in compliance with
subparagraph 120.54(5)(b)4, Rule 28-
106.201, and the statements made
herein.”29

D.Other District Courts Follow
Suit

In a bundle of five similar cases,
the First District Court of Appeal
(“First DCA”) earlier this year cited
the Brookwood decision, and likewise
“[r]eversed and remanded for peti-
tioner to file an amended petition for
hearing in compliance with section
120.54(5)(b)4., Florida Statutes, and
Rule 28-106.201, Florida Administra-
tive Code.”30 Also citing the
Brookwood decision, the Fourth Dis-
trict Court of Appeal (“Fourth DCA”)
this year followed suit in Blackwood
v. Agency for Health Care Adminis-
tration, 869 So. 2d 656 (Fla. 4th DCA
2004).

In the Fourth DCA’s Blackwood
decision, the Agency sent to the op-
erator of an assisted living facility
(“the petitioner”) notice that her li-
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cense renewal application was de-
nied, specifying that, pursuant to an
applicable statute, “you do not meet
the level 2 background screening re-
quirements under section
435.04(4)(a), F.S., as evidenced by
your being listed as a confirmed per-
petrator of abuse, neglect or exploi-
tation in Department of Children and
Family Services, Final Order Case
No. 98-3320C . . . dated August 20,
1999.”31 The Agency stated in its no-
tice that the petitioner’s request for
an administrative hearing “must con-
form to the requirements in [rule] 28-
106.201 . . ., and must state the ma-
terial facts [she] dispute[s].”32

The petitioner requested a formal
administrative hearing, and later
filed an amended request in response
to a show cause order issued by the
Agency.33 The petitioner’s amended
request failed to provide a “concise
statement of the ultimate facts al-
leged, including the specific facts the
petitioner contends warrant reversal
or modification of the agency’s pro-
posed action.”34 “In neither her origi-
nal request for hearing, nor her
amended request, did [the petitioner]
address the specific statement in the
notice of intent to deny, which stated
that she was a confirmed perpetra-
tor of abuse, neglect, or exploita-
tion.”35

The Agency entered a final order
denying the petitioner’s request for
hearing, stating in pertinent part
that her response to the Agency’s
show cause order did not cure the
noted defects.36 The petitioner ap-
pealed to the Fourth DCA, which af-
firmed.37 The Fourth DCA held that
the Agency “was required to deny a
hearing because the request was le-
gally insufficient”, and thus that the
Agency “properly denied [the
petitioner’s] request for a hearing”
under the authorities discussed
above.38

Conclusion
In short, “the rules have

changed.”39 If there was ever any
doubt on the matter, it has now been
held that “[t]he amended statute and
rules are crystal clear.”40 Increased
specificity is required in administra-
tive hearing petitions in proceedings
governed by Rule 28-106.201. Agen-
cies must dismiss deficient petitions
without prejudice at least once. After
that, they may then dismiss those pe-
titions with prejudice if the defi-

ciency is not cured. Petitioners, their
attorneys, and agencies alike need to
take heed of these requirements to
ensure that only legally sufficient ad-
ministrative hearing petitions prop-
erly make their way to DOAH.

Endnotes
1 Gregory J. Philo presently serves as Chief
Appellate Counsel for the Agency for Health
Care Administration, and is a member of the
Appellate Practice Section of the Florida Bar
and the Appellate Court Rules Committee. He
previously clerked for the Honorable Anne C.
Booth at the First District Court of Appeal for
two years, and served as a Central Staff At-
torney at the Florida Supreme Court for five
years. Mr. Philo received his law degree from
Florida State University College of Law in
1993, and lives in Tallahassee with his wife
and step-daughter. The views expressed by
the author are not necessarily those of his
present employer, the Agency for Health Care
Administration.
2 See, e.g., Iazzo v. Dep’t of Prof’l Regulation,
638 So. 2d 583, 585 (Fla. 1st DCA 1994) (re-
versing denial of hearing request as legally
insufficient for lack of specificity where
“[n]othing in [the statutes and rule in effect
in 1987-88] imposes a requirement that a
party must specifically identify and sepa-
rately dispute each factual allegation for it to

be considered a disputed factual issue enti-
tling that party to a formal hearing”).
3 Brookwood Extended Care Ctr. of Home-
stead, LLP v. Agency for Health Care Admin.,
870 So. 2d 834, 839 (Fla. 3d DCA 2003).
4 Ch. 98-200, § 3, at 1830-31, Laws of Fla. (un-
derscoring and strike-through type omitted).
In 2003, the legislature further amended §
120.54(5)(b)4.f. to even more specifically pro-
vide that the Uniform Rules “shall require the
petition to include . . . [a] statement of the
specific rules or statutes that the petitioner
contends require reversal or modification of
the agency’s proposed action, including an
explanation of how the alleged facts relate to
the specific rules or statutes.” Ch. 2003-94, §
2, at 673-74, Laws of Fla. (underscoring origi-
nal).
5 Ch. 98-200, § 4, at 1830, Laws of Fla. (un-
derscoring and strike-through type omitted).
6 Fla. Admin. Code R. 28-106.201 (“Initiation
of Proceedings”).
7 See also Cann v. Dep’t of Children and Fam-
ily Servs., 813 So. 2d 237 (Fla. 2d DCA 2002)
(addressing affect of the 1998 amendments at
issue on timeliness of administrative hearing
petitions), and its progeny.
8 Brookwood, 870 So. 2d at 836-37.
9 Id. at 837.
10 See id. (pertinent text of facility’s letter re-
produced).
11 Id. at 838.
12 Id.
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FEDERAL RULE 52(b)
from page 5

considered a new issue raised in a
supplemental brief.  . . . However,
these decisions do not mention,
much less discuss . . . any of the
binding, prior panel precedents,
which preclude the raising of new
issues in rehearing petitions and
in supplemental and reply briefs.13

Following Levy, Eleventh Circuit
judges who had authorized re-brief-
ing to include newly-raised Blakely
issues vacated their orders, and ap-
pellate cases even partially briefed
before June 24, 2004 were walled off
from Blakely.14  Other circuits–both
those finding Blakely applicable to
the federal sentencing guidelines and
those finding Blakely inapplicable–
have permitted appellants to raise
and argue Blakely sentencing chal-
lenges in supplemental briefs.15

There is, moreover, an indication of
an intra-circuit conflict on the issue
in the Eleventh Circuit.  See Thomas
v. Crosby, 371 F.3d 782, 784 (11th Cir.
2004) (even if this Court erred by sua
sponte asking the parties to proceed
on a different issue than that raised
in the briefs, “any such error was not
jurisdictional”); id. at 793 (Tjoflat, J.,
specially concurring) (drawing paral-
lel between appellate court’s power,
when justice requires, to raise new
issues, and power to notice “plain er-
ror”; “scope of a petitioner’s rights has
no bearing on this court’s power”)
(emphasis in original).

C. Another Look at the Plain
Error Rule

The bright-line nature of the hold-
ings and analysis in Levy and its
progeny has brought to the forefront
significant questions regarding the
adequacy of criminal defense repre-
sentation,16 and has brought into fo-
cus appellate limitations on plain er-
ror review in all federal appeals, both
criminal and civil.  Given the aban-
donment theory’s cut-off date for
seeking application on appeal of the
plain error rule to supervening legal
developments, appellate counsel
could never obtain even plain error
review of newly-arising claims–
whether the issues were preserved
below or not–unless the issues were
already prematurely included in the
briefs.

For criminal cases, the impact of a
broad prohibition on supplemental
briefing is linked to a heightened
enforcement of waiver and default
principles used to bar not only appel-
late relief, but collateral relief under
habeas corpus doctrines.  For if an
issue is deemed waived on appeal,
usually only ineffective assistance of
counsel will excuse the default on
habeas review, absent a showing of
actual innocence–a rare occurrence
in federal court.17

But the plain error rule was not
meant–as habeas default rules are–to
shut courthouse doors.  Rather, it was
intended to insure that manifest in-
justice not go unnoticed, even if not
brought to the attention of the court.18

As Judge Tjoflat’s concurring opin-
ion in Thomas explains, the plain er-
ror doctrine is inconsistent with a bar
to consideration of claims not raised
by the parties in initial briefing.19

Federal Rule of Criminal Procedure
52(b) (emphasis added) states: “A
plain error that affects substantial
rights may be considered even
though it was not brought to the
court’s attention.” The “court” refer-
enced in the rule can be an appellate
court, not just a trial court.20  Further,
Johnson v. United States, 520 U.S.
461, 468 (1997), held that an error is
considered “plain” if it is plain at the
time of appeal.21

Rule 52(b) delegates to courts the
discretion to notice “plain error.”
While discretionary, Rule 52(b) re-
sponsibility is left to all courts hear-
ing criminal cases–trials or appeals–
without regard to the adequacy of
briefing.22

Conclusion
The merits of the plain error ap-

proach and rejection of the strict
abandonment theory include: consis-
tency from court to court in the in-
terpretation of the plain error rule
and adherence to the plain meaning
of the rule; avoidance of ethical di-
lemmas for counsel who do not wish
to waste a court’s time by presenting
contrary-to-present-reality, lottery-
type claims; and enhancing the per-
ception of judicial institutions as be-
ing the repositories of justice.  If the
only function of the contrary inter-
pretation–that issue waiver invali-
dates the plain error rule–is to avoid
correcting manifest injustice, that
interpretation comes at too high a

price for both the perception and re-
ality of justice.

Endnotes
1. Richard C. Klugh, Jr. is Deputy Chief of
Appeals, Federal Public Defender’s Office,
Southern District of Florida, where he has
worked since 1986.  A graduate of Harvard
Law School, Mr. Klugh was a law clerk to the
late Hon. Eugene P. Spellman, U.S. District
Judge, Southern District of Florida.
2. For federal criminal cases, Fed. R. Crim. P.
52(b) provides:  “A plain error that affects sub-
stantial rights  may be considered even though
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Federal Practice and Procedure § 2472 (2d
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tencing guidelines, if the sentencing court is
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tional facts–not within the four corners of the
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judge rather than proven beyond a reasonable
doubt to a jury.  124 S. Ct. at 2537 (“In other
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U.S. 358 (1970) (constitutional right to trial by
jury and proof beyond a reasonable doubt ap-
plies to all elements of the offense).

Blakely likely renders the United States
Sentencing Guidelines, as presently adminis-
tered, unconstitutional.  The issue of whether
Blakely applies to the federal guidelines is
currently pending before the Supreme Court,
which heard oral argument on October 4, 2004,
in two consolidated cases in which lower courts
invalidated sentencing enhancements.  See
United States v. Booker, 375 F.3d 508 (7th Cir.
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(11th Cir.1987) (“[W]e decline to apply the
waiver rule. . . on the specific facts of this case
because we find that the purposes of that rule
would not be served.”).
5. See SEC v. Diversified Corporate Consult-
ing Group, 378 F.3d at 1227 n.14.
6.  The default statutory maximum applies
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8. 232 F.3d at 830-31 n.6.
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“plain error” standard); United States v. Tho-
mas, 242 F.3d 1028 (11th Cir. 2001) (address-
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evidentiary ruling at trial, and denial of accep-
tance of responsibility)); United States v. Diaz,
248 F.3d 1065, 1104 (11th Cir. 2001) (address-
ing Apprendi issue raised by way of supple-

mental brief, but finding it moot in light of
decision on separate ground to vacate sen-
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States v. Audain, 254 F.3d 1286, 1288 (11th Cir.
2001) (government conceded Apprendi viola-
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brief); cf. United States v. Gray, 260 F.3d 1267,
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537, 541 (4th Cir. 2001) (reviewing an Apprendi
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United States v. Delgado, 256 F.3d 264 (5th Cir.
2001) (same); United States v. Mietus, 237 F.3d
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932, 935-37 (8th Cir. 2001) (reviewing an
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tal brief”); United States v. Cernobyl, 255 F.3d
1215 (10th  Cir. 2001) (same).
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12. United States v. Ardley, 273 F.3d 991 (11th
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banc relief.  United States v. Levy, No. 01-
17133, 2004 WL 2755633 (11th Cir. Dec. 3,
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the efficient use of judicial resources as those
discussed in this article.
14. See United States v. Curtis, 380 F.3d 1308,
1310 (11th Cir. 2004) (relying on Levy as fore-
closing supplemental briefs on new issues;
Levy explained the “long-standing rule in this

circuit, as well as in the federal rules them-
selves, that issues not raised by a defendant
in his initial brief on appeal are deemed
waived”; denying permission to file supplemen-
tal brief raising Blakely claim); United States
v. Reese, 382 F.3d 1308, 1309 n.1 (11th Cir.
2004) (following Curtis; holding that appellant
could not file supplemental brief challenging
sentencing enhancement as violation of
Blakely, when it was not raised in initial brief);
United States v. Hembree, 381 F.3d 1109 (11th
Cir. 2004) (motion to file supplemental brief
on Blakely grounds deemed impermissible);
United States v. Duncan, 381 F.3d 1070 (11th
Cir. 2004) (order denying motion to permit
supplemental brief raising Blakely issue;
Blakely challenge has been abandoned).
15. See Burrell v. United States, 384 F.3d 22 (2d
Cir. 2004) (merits analysis of pro se supplemen-
tal brief newly raising Blakely claim in 28
U.S.C. § 2255 appeal from denial of motion not
accepted because Second Circuit determined
that Apprendi was not retroactive, and this
appeal was from collateral proceedings); United
States v. Hammoud, 381 F.3d 316 (4th Cir. 2004)
(en banc) (appellant permitted to file supple-
mental brief on Blakely grounds); United States
v. Giddings, 107 Fed. Appx. 420 (5th Cir. 2004)
(supplemental briefs claiming sentences unlaw-
ful under Blakely accepted and issue considered
on merits); United States v. Schafer, 384 F.3d
326 (7th Cir. 2004) (allowing supplemental brief
arguing Blakley; remanded for resentencing);
United States v. Castro, 382 F.3d 927 (9th Cir.
2004) (“we have the authority to identify and
consider such sentencing issues sua sponte
[and] it would be appropriate for parties with
pending cases to inform this court by letter at
any time . . . when a potential Blakely . . . issue
exists”); United States v. Cortes, 107 Fed. Appx.
760 (9th Cir. 2004) (considering Blakely supple-
mental brief).
16. A defendant has a constitutional right un-
der Griffith v. Kentucky, 479 U.S. 314 (1987),
to application of a favorable constitutional rule
of procedure established by the Supreme Court
while his or her case is pending on direct ap-
peal.  Griffith reiterated the fundamental prin-
ciple of “constitutional adjudication” that an
appellate court may not “disregard current law,
when it adjudicates a case pending before it
on direct review.”  479 U.S. at 322, 326; see also
Griffith, 107 S. Ct. at 713 (“failure to apply a
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newly declared constitutional rule to cases
pending on direct review violates basic norms
of constitutional adjudication”).  According to
Griffith, “a new rule for the conduct of crimi-
nal prosecutions is to be applied retroactively
to all cases, state or federal, pending on direct
review or not yet final”–even where the new
rule “constitutes a ‘clear break’ with the past.”
479 U.S. at 326-28.
17. In recent years, the Eleventh Circuit’s ap-
plication of court-imposed limitations on the
exercise of appellate jurisdiction have been the
subject of considerable litigation.  See, e.g.,
Gonzalez v. Dep’t of Corrections, 366 F.3d 1253
(11th Cir.) (en banc) (finding that certificate of
appealability requirement applies to review of
district court order on motion for relief from
judgment under Fed. R. Civ. P. 60(b) in habeas
cases), pet. for cert. filed (July 22, 2004) (No. 04-
6432); United States v. Brown, 299 F.3d 1252
(11th Cir. 2002) (holding that appellate court
lacks jurisdiction to review magistrate ruling
where no objection filed in district court), va-

cated, Brown v. United States, 538 U.S. 1010
(2003) (remanding to court of appeals based on
concession of error by Solicitor General), rein-
stated on remand, United States v. Brown, 342
F.3d 1245 (11th Cir. 2003) (opinion reinstated
in light of pending criminal rule change ad-
dressing issue); Ortega-Rodriguez v. United
States, 507 U.S. 234 (1993) (reversing Eleventh
Circuit rule of automatic dismissal of appeals
under former-fugitive disentitlement doctrine).
18. The Supreme Court’s decision in Anders v.
California, 386 U.S. 738 (1967), provides an
analogy in criminal law. Anders holds that when
defense counsel finds no non-frivolous issue to
raise on appeal, the appellate court must review
the entire record of the trial court proceedings
to determine whether counsel is correct in find-
ing no colorable issue.  The irony of the Nealy/
Levy/Curtis approach is that a defendant
whose counsel failed to find any issue on ap-
peal would receive the benefit of independent
court review for plain error in light of a super-
vening decision after counsel’s motion to with-

draw is filed, but the defendant whose counsel
proceeds to raise an issue on appeal loses the
right to plain error review.
19. Thomas, 371 F3d at 793 (Tjoflat, J., concur-
ring).
20. See Bhd. of Carpenters & Joiners of Am. v.
United States, 330 U.S. 395, 412 (1947) (“We
have the power to notice a ‘plain error’ though
it is not assigned or specified.”); see also Fed. R.
Crim. P. 52(b), Advisory Committee’s Note.
21. See also United States v. Kramer, 73 F.3d
1067, 1074 n.16 (11th Cir. 1996) (“We conclude
that error is ‘plain’ under [United States v.]
Olano, [507 U.S. 725 (1993),] where the ‘plain-
ness’ of error becomes apparent on direct re-
view.”).
22. See, e.g., Macer v. United States, 538 U.S.
500, 508 (2003) (recognizing appellate court’s
authority to raise sua sponte issues not briefed
by counsel, including issue of counsel’s ineffec-
tiveness; “There may be instances, too, when
obvious deficiencies in representation will be
addressed by an appellate court sua sponte.”).

Editor’s Column: Bryan Garner Counsels
Appellate Lawyers and Judges on Effective
Legal Writing
by Dorothy F. Easley1

“Appeals are won or
lost in the briefs.
The rules provide
the framework, the
standard of review
controls the method
of decision, and the
record provides the
fertile grounds for
relief. You need to
know them all. But
writing the brief of

the appellant is the most important
task in pursuing an appeal. You get
the job done in the brief–or you lose
the appeal.”2

As appellate practitioners, we have
all experienced first-hand the agony of
a disastrous oral argument because we
failed to heed this advice. We all recog-
nize that it is critical that we use our
appellate briefs to set forth our most
persuasive and comprehensive state-
ment of our position, the law, the facts
and, ultimately, the arguments in sup-
port of those. The usual ten or fifteen
minutes we are allotted for productive
appellate oral arguments are mere
races to clarity, where questions and
answers are directed to the appeal’s
details about finer points of law and
fact, which a poorly written brief can
prevent the courts from ever reaching.
Yet, despite its importance, appellate

brief-writing has been largely self-
taught, until now.

Bryan Garner is the president of
LawProse, Inc., in Dallas, Texas. He has
developed his vision of helping the ap-
pellate community rethink our tradi-
tional approaches to brief-writing
through decades of hard work and care-
ful study. He was gracious enough to
share with me his work and views on
appellate brief-writing.

Reviewing all of Mr. Garner’s creden-
tials would consume this entire column,
but we can safely describe him as one
of the “high-ranking gurus” of appellate
brief-writing. After earning his juris
doctor from the University of Texas at
Austin, Mr. Garner clerked for Fifth
Circuit Judge Thomas M. Reavley from
1984 to 1985, worked in private prac-
tice at Dallas’ Carrington Coleman firm
from 1985 to 1988, and worked as visit-
ing professor of law at the University of
Texas from 1988 to 1990. Since 1990, he
has been an adjunct professor of law at
Southern Methodist University School
of Law, and has given CLE workshops
on legal writing and editing, legal draft-
ing, and judicial writing to thousands of
lawyers and judges across the country
every year.

Mr. Garner has written more than a
dozen highly respected books on legal
writing, all of which are available

through major bookstores, from the
publishers directly, or online from
Amazon.com and Barnes&Noble.com.3

He has also served as a drafting con-
sultant to rules committees, most re-
cently the Supreme Court of Texas on
the Texas Rules of Appellate Procedure,
the Judicial Conference of the United
States on restyling amendments to the
federal rules, and the Supreme Court of
Delaware on restyling that state’s civil
and criminal jury charges.

Q: We all know your credentials as
a fine lawyer. So what prompted you
to shift to making legal writing your
primary career?
A: Writing and language have been my
all-consuming passions from the time I
was fifteen or sixteen. As a teenager, I
idealistically thought that law would be
the perfect profession for someone com-
mitted to excellence in the written and
spoken word, so I planned to become a
lawyer. Then, as an undergraduate,
when I began writing scholarly articles
on Shakespearean linguistics, my men-
tors in the English department at the
University of Texas were urging me to
pursue a Ph.D. in English. I thought
hard about it but stuck to my original
plan and entered law school at Texas
right after getting my B.A. (The Dean
of Liberal Arts at the time said that I
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had sold out.)
During my first week of law school, I

began writing A Dictionary of Modern
Legal Usage, and I worked on it steadily
as a law student. When Oxford decided
to publish it a few years later, all sorts
of doors opened for me.

Meanwhile, I was on the regular law-
firm track that so many other law
graduates take, and my goal as a prac-
ticing lawyer was to make partner at my
firm. But when the books began to blos-
som, I realized that I might be able to
do something very different and, for me,
much more meaningful.

Q: Have you always been a strong
writer?
A: Relative to my peers, yes. But there
have certainly been times, in high school
and as an undergraduate, when I over-
estimated my writing skills. It took
some English professors to mark up my
papers thoroughly to show that I wasn’t
being as clear and cogent as I thought
I’d been. Meanwhile, though, in my
spare time I’d pretty much memorized
H.W. Fowler’s Modern English Usage,
Wilson Follett’s Modern American Us-
age, and Bergen Evans and Cornelia
Evans’s Dictionary of Contemporary
American Usage.4 So, in terms of gram-
matical knowledge, I was unusually ad-
vanced as an undergraduate. Two of my
English professors openly said I should
be teaching their classes.

Q: Do you still practice law?
A: Yes, I practice, but it’s an unusual
sort of law practice. For the past decade,
I’ve been hired by courts to help rewrite
their rules and jury instructions. At the
federal level, this resulted in the publi-
cation of my booklet, Guidelines for
Drafting and Editing Court Rules
(1995). I also work on two or three ma-
jor briefs each year.

Q: Today, do you consider yourself
an appellate lawyer or a writer, or
both?
A: In about equal measure, I’m a law-
yer, a lexicographer, an author, a gram-
marian, and a teacher. Last week when
I came back from England, I filled in the
immigration form by putting “teacher/
writer.”

Q: Do you think the IRAC method of
argument is the most effective
method in an appellate brief?
A: It never has been, except for filling
up bluebooks in law-school exams. Ac-
tually, the way I teach issue-framing,

the issue consists of rule-application-
conclusion followed by a question mark.
Part of the problem with “IRAC” is that
it postulates a highly superficial issue
statement.

One of my more original contribu-
tions to the field of written advocacy is
to advocate the use of the multisentence
issue statement of no more than sev-
enty-five words, written in the form of a
syllogism with a concrete minor premise
and ending with a question mark. I call
it the “deep issue,” and the advantage
is that anyone can pick it up, read it, and
understand it. Even nonlawyers.

The deep issue promotes clear think-
ing. We really must get away from this
IRAC nonsense.

Q: Do great lawyers still outline
their appellate briefs?
A: Yes, and always before they begin
writing in earnest.

Q: What are the critical methods to
good appellate brief writing?
A: Take time to think hard about what
you want to say and why. Plan your be-
ginning, middle, and end. Write swiftly,
without stopping to edit. Revise, and
enlist as many good editors as you can.

Q: Is it practical in appellate briefs
to put case citations in footnotes, as
you advocate, rather than in the
body of the brief?
A: It’s a lightning-rod issue, of course.
The answer is that of course it’s practi-
cal, and many lawyers that I consider
really good writers do it routinely. The
key is to say in the text what the au-
thority is, and to discuss the cases con-
textually so that no one ever has to
glance down at the bottom of the page
to know what case you’re talking about
or what court decided it. I’m strongly
against anything but reference notes. I
don’t want people looking down at foot-
notes to get context. I want the author-
ity up, but the volume numbers and
page numbers down.

Q: Do most appellate courts favor it?
A: Well, judges around the country have
begun doing it in their judicial opinions;
for example, look at the reports for de-
cisions in Alaska, Delaware, Ohio, and
Texas. Every time I take a vote, having
explained my position fully, most judges
in judicial-writing seminars vote to be-
gin doing it.

Q: Why is the change necessary?
A: It allows you to remedy the non-para-

graphs that are endemic in our profes-
sion (string citations followed by
parentheticals); shorten your average
sentence length; vary your sentence
patterns; write good, meaty paragraphs;
at the same time, write shorter para-
graphs; avoid the unsightliness of let-
ting volume numbers and page num-
bers pockmark the text; check your
citations for accuracy more readily; and
maintain a cleaner narrative line in the
prose. In other words, this change in
convention can allow you to start writ-
ing better.

One last note of caution: don’t say
anything substantive in a footnote ex-
cept in a life-threatening circumstance.

Q: What tips do you have for mini-
mizing harmful facts in appellate
briefs?
A: Don’t let your opponent bring them
up for the first time. You get them out
on the table in the middle of your argu-
ment (not at the beginning or end) and
show why they shouldn’t affect the re-
sult.

Q: What tips do you have for orga-
nizing briefs into their most read-
able form?
A: Organize around deep issues. These
are the points of decision for the court
expressed in a way that your nonlaw-
yer relatives would understand. Figure
out how many of those points there are
and what they are, then order them logi-
cally from strongest to weakest. Narrow
them down to three or four points if pos-
sible. Jettison the truly weak points.
Then write good point headings corre-
sponding to the issues you’re going to
include. That gives you a good outline
and a working table of contents.

Q: What is the average number of
revisions you’d expect an appellate
brief to go through?
A: I can’t imagine filing a brief without
at least three; I’ve done as many as
sixty-five. But it all depends on how
we’re counting. If each little change that
you save on the computer counts as an-
other “version” of the document, then it
could go into hundreds. For major revi-
sions in which several team members
are involved, I imagine three could be
adequate.

Q: I’ve heard of Justice Thurgood
Marshall’s famous ten-page briefs,
before he became a Supreme Court
Justice. Can a 10- or 15-page brief
in 14-point font sufficiently cover
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one complex legal issue?
A: In the hands of a skillful thinker who
also knows how to write, I think it typi-
cally can. But advocates often mistak-
enly want to fill all the available space.

Q: What jurists do you think are out-
standing writers today?
A: Judge Frank Easterbrook has ex-
traordinary flair with the written word.
So does Judge Alex Kozinski. Although
I admire Justice Antonin Scalia’s rhe-
torical deftness, no one on the Supreme
Court today is as masterly as Justice
Robert H. Jackson was in the mid-20th
century.

Q: Have you seen work of certain ap-
pellate lawyers that you think was
especially outstanding?
A: Yes. Anyone who’s looked at my books
will see that I favorably quote from the
work of Beverly Ray Burlingame of Dal-
las (clean, tightly reasoned arguments);
Steven Hirsch of San Francisco (great
introductions); Steven Shapiro of Chi-
cago (great introductions); and, of
course, Theodore Olson of Washington,
D.C. (terrific overall). There are cer-
tainly others whose work I admire:
Terence G. Conner of Miami; Mike
Hatchell of Tyler, Texas; Evan Tager of
Washington, D.C.; and Steven Wallach
of New York City. I’m fortunate to see
the work each year of some superb ad-
vocates.

Q: Are law schools today doing a bet-
ter job of producing lawyers who
can write?
A: Yes, but . . . oh, there’s so much to say
here, and it would overwhelm the rest
of the piece. The law schools are better
than they used to be. But we must re-
member that almost all highly effective
writers are to a great degree self-taught.
So it’s not as if your schooling marks an
end with this type of skill.

Q: How far have we come in legal
writing in the last ten years?
A: I see improvements, but they’re gla-
cial, in that they are very slow-moving.

Q: What more is needed to improve
writing in law?
A: In law schools, hiring for legal-writ-
ing positions needs to be on a par with

hiring for torts or contracts professors;
there need to be chairs and professor-
ships in the subject to attract the best
minds. In practice, lawyers as a whole
need to view themselves as professional
workers in words. They need to study
the literature on effective writing and
speaking–the old-fashioned arts of
rhetoric–to hone their skills.

They also need to be less self-satis-
fied, and to realize that no matter how
adept they think they already are,
they’ve barely scratched the surface.
There’s an enormous body of knowledge
that they need to master, and few have
come close. It’s partly a matter of not
letting your previous schooling get in
the way of your ongoing education.

Q: What do you recommend lawyers
read in their free time to improve
their writing?
A: Start with reading John Trimble’s
book, then Sheridan Baker’s, then per-
haps my Elements book. Round out the
first year of reading with William
Zinsser’s work.5 Seriously, I recommend
that lawyers read at least one book each
quarter on language and writing.

Q: What projects are you spending
most of your professional time on
these days?
A: I’ve just finished the big new eighth
edition of the unabridged Black’s Law
Dictionary,6 as well as The Rules of Golf
in Plain English.7 Now that I have four-
teen or so books in print, my workdays
are often a matter of trying to keep
these books up to date. So at any given
time I’m working on improvements to
future editions of one book or another.
And then of course I’m teaching semi-
nars for lawyers and judges week after
week.

Q: What are some of your upcoming
projects?
A: I’ll soon be starting a new slate of
seminars, mostly on the West Coast. I
will be returning to Florida in February
or March of 2005. You can find out the
locations by checking lawprose.org.8

Conclusion
A California state appellate court

underscored the vital nature of high-
quality appellate brief-writing this way:

The appellate practitioner who takes
trial level points and authorities and,
without reconsideration or addi-
tional research, merely shovels them
into an appellate brief, is producing

a substandard product. Rather than
being a rehash of trial level points
and authorities, the appellate brief
offers counsel probably their best op-
portunity to craft work of original,
professional, and, on occasion, liter-
ary value.9

Anyone familiar with the works of
Bryan Garner knows that he is revolu-
tionizing appellate brief-writing to help
the appellate community do just that.

Endnotes
1. Dorothy F. Easley is a Florida Bar board cer-
tified appellate practitioner and partner with
Steven M. Ziegler, P.A., specializing in health
and managed care law, employment law and
state and federal appeals. She is currently a
member of the Executive Council of the Ap-
pellate Practice Section and its various com-
mittees, and member of The Florida Bar Ap-
pellate Court Rules Committee.
2. Dennis Owens, Appellate Brief Writing in
the Eighth Circuit, Mo. Bar. J. (Mar./Apr.
2001). Dennis Owens of Kansas City, a Fel-
low of the American Academy of Appellate
Lawyers, has been editor-in-chief of the
American Bar Association’s Appellate Prac-
tice Journal since 1988.
3. Bryan Garner’s books include: Black’s Law
Dictionary (West, most recently the 8th ed.
2004); Garner’s Modern American Usage (Ox-
ford Univ. Press, 2003); The Elements of Le-
gal Style (Oxford Univ. Press, 2002); A Dictio-
nary of Modern Legal Usage (2d ed., Oxford
Univ. Press, 1995); The Winning Brief (Oxford
Univ. Press, 1999); A Handbook of Basic Law
Terms (West, 1999); A Handbook of Business
Law Terms (West, 1999); Securities Disclosure
in Plain English (CCH, 1999); The Oxford Dic-
tionary of American Usage and Style (Oxford
Univ. Press, 2000); A Handbook of Criminal
Law Terms (West, 2000); A Handbook of Fam-
ily Law Terms (West Group, 2000); Legal Writ-
ing in Plain English (Univ. Chicago Press,
2001); The Redbook: A Manual on Legal Style
(West, 2002); Guidelines for Drafting and
Editing Court Rules (Admin. Office U.S.
Courts, 1996); Chapter 5, The Chicago Manual
of Style (Univ. Chicago Press, 2003); The Ele-
ments of Legal Drafting (Oxford Univ. Press,
in progress).
4. H.W. Fowler, Modern English Usage (2d ed.
1965); Wilson Follett, Modern American Us-
age (1966); Bergen Evans and Cornelia Evans,
Dictionary of Contemporary American Usage
(1957).
5 The published works are: John Trimble,
Writing with Style (2d ed. 2000); Sheridan
Baker, The Practical Stylist (8th ed. 1998);
Bryan Garner, The Elements of Legal Style (2d
ed. 2002); William Zinsser, On Writing Well
(6th ed. 1998).
6 Black’s Law Dictionary (West, July 2004).
7 The Rules of Golf in Plain English (Univ.
Chicago Press, May 2004)
8 Anyone wanting more information can reach
Bryan Garner through LawProse, Inc., at
http://lawprose.org.
9. In re Marriage of Shaban, 105 Cal. Rptr. 2d
863 (Ct. App. 4th Dist. 2001).
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Membership Survey of the Appellate Practice Section
of The Florida Bar

This is a confidential survey. It is being conducted by the Appellate Practice Section of The Florida Bar. The Section is
conducting this survey to learn more about its membership so that the Section can better serve the needs and interests of
its members. For those of you having email and being able to complete the Survey online, if you have not yet received that
online Survey via email, please go to the Appellate Practice Section Website Homepage at http://flabarappellate.org/ and
click on the Survey Link in the left column and follow all instructions to provide your email address. After you provide your
email address, an online Survey will be emailed to you in February, 2005. For those of you who do not have access to
email, please complete the Survey below and mail  your completed Survey to Austin Newberry, Professional Development,
The Florida Bar, 651 East Jefferson Street, Tallahassee, FL 32399-2300 or fax to 850-561-5825. Thank you in advance
for your feedback.

1. How many lawyers are in your law firm?

" 1 " 41-60
" 2-5 " 61-80
" 6-20 " 81-100
" 21-40 " More than 100

2. How many appellate lawyers in your firm?

" 1
" 2-5
" 6-10
" 11-20
" More than 20

3. What percentage of your practice is:

Appellate _____
Trial Level Support as Appellate Co-counsel _____
Trial _____
Transactional (or non litigational) _____

4. Do you handle any appeals on a contingency fee basis?

" YES
" NO

5. Do you handle any appeals on a fixed or flat fee basis?

" YES
" NO

6. Do you handle any appleas on an hourly basis?

" YES
" NO
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7. What is your standard hourly rate for appellate work?

______________

8. What percentage of your appeals are:

Contingency Fee _____ Hourly _____
Fixed or Flat Fee _____ Combination of Above _____

9. What percentage of your appeals are:

Civil _____
Criminal _____
Family _____
Administrative _____
Worker’s Compensation _____
Bankruptcy _____
Other _____

10. What percentage of your appeals are:

Federal _____ State _____

11. On average, how many appeals do you handle each year?

_____________

12. On average, how many oral arguments do you make each year?

_____________

13. On average, how many principal briefs (not counting reply briefs) and original petitions do
      you file each year.

_____________

14. On average, how many extraordinary writs do you file each year?

_____________

15. Please check all of the courts in which you have appeared by brief or oral argument.

" Supreme Court of Florida
" First District Court of Appeal
" Second District Court of AppealCircuit
" Third District Court of Appeal
" Fourth District Court of Appeal
"Fifth District Court of Appeal
"Supreme Court of the United States
"United States Court of Appeals for the Eleventh
" Other, Please Specify __________________________________
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16. Have you ever filed an amicus curiae brief on behalf of a person, entity, or orgaization?

" YES
" NO

17. Are you board certified by The Florida Bar in appellate practice?

" YES
" NO

18. Are you board certified by The Florida Bar in any other practice area? If yes, please state
      which one.

" YES _____________________________________________________________

________________________________________________________________
" NO

19. Would you consider yourself an active member of the Section?

" YES
" NO

20. Have you participated on one of the Section’s committees? If not, why not?

" YES

" NO ______________________________________________________________

________________________________________________________________

21. If not, would you like information about involvement in our committees?

" YES
" NO

22. What other topics would you suggest we form a committee to address?
________________________________________________________________

________________________________________________________________

23. Have you ever accessed the Section’s website, www.flabarappellate.org?
" YES
" NO

24. If not, why not? (If so, skip this question and answer the next one.)
_________________________________________________________________

________________________________________________________________
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25. If so, did you find the website:

" Very Useful
" Somewhat Useful
" Not Useful

26. Do you read The Record?

" YES
" NO

27. If not, why not? (If so, skip this question and answer the next one.)
________________________________________________________________

________________________________________________________________

28. If so, do you find The Record:

" Extremely Informative
" Informative
" Neither Informative Nor Not Informative
" Not Informative
" Extremely Not Informative

29. What topics would you like to see addressed more frequently in The Record?

________________________________________________________________

________________________________________________________________

30. What topics would you like to see addressed less frequently in The Record?

________________________________________________________________

________________________________________________________________

31. Do you use the Florida Appellate Practice Guide created and updated by the Appellate
      Section?

" YES
" NO

32. If not, why not? (If so, please skip this question and answer the next one.)

________________________________________________________________

________________________________________________________________

33. If so, do you find the Florida Appellate Practice Guide to be:

" Very Useful
" Somewhat Useful
" Not Useful
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34. How would you like to receive updates to the Florida Appellate Practice Guide?

" By U.S. Mail
" By email in a .pdf format
" By email in a Word format
" By email in a Word Perfect format
" Other, Please Specify _______________________________________________

35. Overall, how satisfied are you with the Appellate Practice Section?

" Extremely Satisfied
" Satisfied
" Neither Satisfied Nor Dissatisfied
" Dissatisfied
" Extremely Dissatisfied

36. Which of the following events have you attended in the past year?

" Section Committee Meetings
" Executive Council Meetings
" Section Reception
" Dessert Reception
" Section Luncheon
" CLE Program Sponsored or Co-Sponsored by the Section
" Discussion With The Supreme Court
" Other, Please Specify _______________________________________________

37. Did you attend the last Section Retreat?

" YES
" NO

38. If not, why not? (If so, skip this question and answer the next one.)

________________________________________________________________

________________________________________________________________

39. If so, did you find the Section Retreat to be:

" Very Worthwhile
" Somewhat Worthwhile
" Not Worthwhile

40. Was there any event that you learned about after the fact that you would have attended
       had you know about it? If so, which one?

" YES _____________________________________________________________

" NO
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41. Are you interested in attending a Section Retreat?
" YES
" NO

42. If so, please indicate your preference as to the duration of the retreat.

" One night
" Two nights
" More than two nights
" Other, Please Specify _______________________________________________

43. Would you prefer the Section Retreat to be held on

" Weekend Days Only
" Week Days Only
" A Combination of Week Days and Weekend Days

44. Where would you like the Section Retreat to be held? (Please check as many as apply.)

" Amelia Island, Florida " Key West, Florida
" Bahamas " Naples, Florida
" Charleston, South Carolina " New Orleans, Louisiana
" Colorado " Savannah, Georgia
" St. Augustine, Florida " Other, Please Specify _________________

45. What time of year would you prefer to attend a Section Retreat?

" Spring " Summer
" Winter " Fall

46. How far in advance do you prefer to receive information about an upcoming event?

________________________________________________________________

47. How far in advance of an event do you usually make a decision to attend?

________________________________________________________________

48. What is your preferred location for Section events?

" Tampa Area " Orlando Area
" Miami Area " Jacksonville Area
" Ft. Lauderdale Area " Other, Please Specify ____________________

49. What is the highest level of education you have attained.

" J.D.
" L.L.M.
" Other, Please Specify _______________________________________________
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50. Where is your office located?

" Northwest Florida " Southwest Florida
" Northeast Florida " Southeast Florida
" Central Florida " Other, Please Specify ____________________

51. Where in Florida do you concentrate your practice? (Please check all that apply.)
" Northwest Florida " Southwest Florida
" Northeast Florida " Southeast Florida
" Central Florida " Other, Please Specify ____________________

52. Do you have any suggestions that would make our Section better?
________________________________________________________________

________________________________________________________________

53. What is your gender?

" Male
" Female

54. What is your race?

" African American
" Asian American
" Caucasian
" Hispanic or Latin American
" Other, Please Specify _______________________________________________

55. What is your age?

_______________

56. How many years have you been in practice?

" 0-5
" 6-10
" 11-15
" 16-20
" 21-25
" 26-30
" More than 30

Again, thank you for taking your valuable time to complete this survey that the Appellate
Section of The Florida Bar created and sponsored. We believe your participation will help us to

better serve you, our membership.
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its nature, a dismissal of an appeal
signifies that the merits were not
reached. Thus, in this case, the court’s
order dismissing the appeal resolved
only the preliminary question of
whether the court had judicial power
to review the judgment and did not
address or adjudicate the merits of
the controversy. Moreover, the order
had no impact on the landowners’
right to seek another remedy in the
trial court. Responding to an argu-
ment of the City, the court noted that
appellate courts do, sometimes, dis-
miss appeals “without prejudice,” but
that the phrase is unnecessary and

adds nothing to the inherent nature
of the order itself: “The dismissal of
an appeal for lack of appellate juris-
diction is necessarily a decision made
without prejudice to an appellant’s
right to pursue whatever remedies
may still exist.”

The appellate court also disagreed
with the City’s argument on whether
excusable neglect had been shown.
The court ruled that the stamp
marked “Filed” governed over the one
marked “Filed & Recorded,” but noted
that the fact that the clerk made the
same mistake as did appellate coun-
sel in choosing the latter stamp as the
date for calculating the thirty day pe-
riod to file the notice was some indi-
cation that counsel’s error was justifi-
able. The court reversed the order

denying the rule 1.540 motion with
instructions to the trial court to vacate
the final judgment and render a new
one from which the landowners could
file a timely appeal.

Endnotes
1. Keith Hope, of the Hope Law Firm, P.A.,
practices in Holmes Beach, Florida, focuses on
civil litigation and appeals.  Mr. Hope has been
a frequent contributor to The Record.
2. For anyone who faces this problem in the
future, another avenue to pursue is whether
clerks have discretion and power to not file
stamp papers accepted by them and particu-
larly when important rights such as the right
to appeal are involved. In a recent federal ap-
peal I argued successfully that a clerk’s refusal
to file stamp a motion for rehearing until days
after it was accepted was not proper and that
such motion tolled the time for filing the no-
tice until the motion was ruled upon.
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13 Id.
14 Id. (emphasis in original).
15 Id. at 838-40 (footnote and citation omit-
ted).
16 Id. at 840.
17 Id. at 840 (quoting The Fla. Bar, Fla. Admin.
Practice § 4.7, at 4-11 (6th ed. 2001)) (cita-
tions omitted).
18 Id.
19 Id.
20 Id. (citations omitted).
21 Id.
22 Id. (citation omitted).
23 Id. at 840-41.
24 Id. at 841.
25 Id. (footnote omitted); cf., e.g., Accardi v.

Dep’t of Envtl. Protection, 824 So. 2d 992, 996
(Fla. 4th DCA 2002) (finding that the subject
petitioners substantially complied with the
requirement in rule 28-106.201(2)(f) that the
petition specify the rules or statutory provi-
sions requiring reversal or modification of the
agency’s proposed action where they specified
the substance of the administrative code rules
allegedly violated); McIntyre v. Seminole
County Sch. Bd., 779 So. 2d 639, 643 (Fla. 5th
DCA 2001) (where only item employee failed
to include in hearing request was how he be-
came aware of School Board’s action, the de-
ficiency would not be deemed dispositive, and
employee’s letter was sufficient to meet the
minimum requirements listed in section
120.54(5)(b)4 for a hearing request).
26 See Brookwood, 870 So. 2d at 841.
27 Id. Accord Fla. Admin. Code R. 28-106.201
(similarly providing that dismissal of a peti-
tion for non-compliance with the rule shall,
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“at least once, be without prejudice to
petitioner’s filing a timely amended petition
curing the defect”).
28 Brookwood, 870 So. 2d at 841.
29 Id.; see also id. at 841-44 (Shevin, J., con-
curring) (concurring judge separately writing
at length “to address the responsibilities of
agencies in considering requests for a formal
hearing, and to suggest that the Legislature
needs to amend the statute”).
30 A.D.M.E. Inv. Partners., Ltd. V. Agency for
Health Care Admin., 866 So. 2d 773 (Fla. 1st
DCA 2004); Brookwood-Extended Care Ctr. of
Hialeah Gardens, LLP v. Agency for Health
Care Admin., 866 So. 2d 189 (Fla. 1st DCA
2004); Grier v. Agency for Health Care Admin.,
866 So. 2d 159 (Fla. 1st DCA 2004); Largo
ACLF, Ltd. v. Agency for Health Care Admin.,
866 So. 2d 156 (Fla. 1st DCA 2004);
Brookwood-Extended Care Ctr. of Hialeah
Gardens, LLP v. Agency for Health Care
Admin., 866 So. 2d 155 (Fla. 1st DCA 2004);
see also Unisource Pharm. Group, Inc. v.
Agency for Health Care Admin., 799 So. 2d
333 (Fla. 1st DCA 2001) (in earlier case, First
DCA citing statutes and rules at issue in af-
firming agency’s dismissal of petitions seek-
ing a § 120.57(1) hearing because the peti-
tions “fail to allege disputed issues of material
fact, and instead appear to raise issues re-
garding [the agency’s] interpretation” of a cer-
tain statute).
31 Blackwood v. Agency for Health Care
Admin., 869 So. 2d 656, 656-67 (Fla. 4th DCA
2004).
32 Id. at 657.
33 See id.
34 Id. (quoting Fla. Admin. Code R. 28-
106.201(2)(e) and citing Brookwood).
35 Id.
36 See id.
37 Id. Note that, unlike the First and Third
DCAs, the Fourth DCA affirmed, rather than
reversing and remanding for the petitioner to
file an amended petition.
38 Id. Note that, unlike the 1st and 3d DCAs,
the 4th DCA affirmed as opposed to revers-
ing and remanding for the petitioner to file
an amended petition.
39 Brookwood, 870 So. 2d at 839.
40 Id. at 840.
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February 4, 2005
Ft. Lauderdale Marriott North

You DON’T want to miss this!

To register, please do so online through
www.flabar.org or please call 850-561-5831
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The application filing period is  July 1 -
August 31 of  each year. Applications
may be requested year-round, but
only filed during this two month period.

All requirements must be met by the
August 31st filing deadline of the year
in which you apply.

Your application must be approved
before you become eligible to sit for
the examination, usually given in
March.

Certification can help you by giving you a way to make
known your experience to the public and other lawyers.
Certification also improves competence by requiring
continuing legal education in a specialty field.

Certification Statistics
There are currently 155 attorneys Board Certified in
Appellate Practice. The area was started in 1993. Certified
attorneys make up approximately 6% of The Florida Bar’s
total membership.

If you would like to become
Board Certified in Appellate
Practice or would like more
complete information, please
contact the area’s staff liaison
below:

Carol Vaught
Legal Specialization

& Education
The Florida Bar

651 East Jefferson Street
Tallahassee, FL 32399-2300
800/342-8060, ext. 5738 or

850/561-5738

cvaught@flabar.org

Certification is granted for five
years. To be recertified,

requirements similar to those
for initial certification

must be met.

What are the
requirements?

☞ Have been engaged in the
practice of law for at least five
years prior to the date of the
application.

☞ Demonstrate substantial in-
volvement in the practice of
appellate practice during the
three years immediately pre-
ceding the date of application.
(Substantial involvement is
defined as devoting not less
than 30% in direct participation
and sole or primary responsi-
bility for 25 appellate actions
including 5 oral arguments.)

☞ Complete at least 45 hours of
continuing legal education
(CLE) in appellate practice
activities within the three year
period immediately preceding
the date of application.

☞ Submit the names of four
attorneys  and two judges who
can attest to your reputation for
knowledge, skills, proficiency
and substantial involvement as
well as your character, ethics
and reputation for profession-
alism in the field of appellate
practice.

☞ Pass a written examination
demonstrating special knowl-
edge, skills and proficiency in
appellate practice.

There are many benefits to becoming
Board Certified in Appellate Practice
such as:

★ Malpractice carriers discounts.

★ Advances the importance and
significance of certification to large
malpractice carriers.

★ Good source of referrals from both
attorneys and the general public.

★ Ability to advertise yourself as a
“certified specialist” in your chosen
area of practice.

★ Young lawyers are seeking
certification as a means of expediting
their professional advancement.

★ Name is listed in the Directory issue
of The Florida Bar Journal in the
Certified Lawyers’ section.

Thinking About Becoming Board
Certified in Appellate Practice?
Thinking About Becoming Board
Certified in Appellate Practice?

For more information,
visit our website at

www. FLABAR.org
Click “member services,”

then “certification.”
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